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Negotiable 
Instruments Law. 


The Negotiable Instru- 
ments act has become 
a law in the state of Idaho and will 
go into effect about the first of May 
next. In quitea number of states 
the bill has passed one House at 
the 1903 session but has not, as 
yet, been enacted a law in any state 
but Idaho. 


The attention of our read- 
ers is invited to the law 
concerning bank holidays and 
the maturity of promissory notes, 
drafts and other commercial paper 
wiich is now in force in the state of 
Indiana, having been approved by 
the Governor on March 9th and 
going into effect immediately. Sat- 
urday afternoon throughout the 
year is made a legal half holiday 
for banks, trust companies and safe 


Holidays 
In Indiana. 


NEW YORK, March, 1903. 


deposit institutions in all cities of 
more than 100,000 inhabitants; 
and all negotiableinstruments, notes, 
drafts, etc. which would otherwise 
fall due Saturday, Sunday, or the 
next succeeding Monday when such 
Monday is a legal holiday, are due 
and payable on the secular business 
day next preceding, which in all 
such cases would be the Friday pre- 
ceding the day on which such paper 
would otherwise have matured. 


Nationat It is to be regretted that 
Legiststion, the Aldrich bill, which was 
favorably reported to the Senate by 
the Committee on Finance, has 
failed to pass Congress. The design 
of this bill was to add state, mu- 
nicipal and first mortgage railroad 
bonds to the list of securities which 
may be pledged by national banks 
as security for government depos- 
its and its effect would have been to 
minimize the injury to commerce 
caused by the locking up of surplus 
money of the Government in its own 
vaults at certain times when every 
dollar is needed in general circula- 
tion. The measure was a nonpar- 
tisan one and clearly for the benefit 
of commercial interests. 

Congress has, however, enacted 
one piece of legislation affecting 
national! banks. It has provided 
that hereafter all cities of 25,000 
population may be reserve cities. 
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Heretofore the minimum limit was 
50,000. According to the census of 
1900 there were 78 cities of 50,000 
and over, and 159 cities of 25,000 
or more inhabitants. On this basis 
81 more cities are available as re- 
serve cities. There are a number of 
cities in the Southern and Western 
states with population in excess of 
25,000 and less than 50,000, the 
national banks in which have desired 
to act as reserve depositories, but 
have heretofore been barred from so 
doing. They may now become such, 
whenever three-fourths of their num- 
ber make application to the Comp- 
troller of the Currency. Fort Worth, 
Texas, we understand, has already 
done so. A national bank not ina 
reserve city must keep only a fifteen 
per cent. reserve, three-fifths of which 
can be kept on deposit in a reserve 
city; in other words it is only re- 


quired to keep six per cent. actually 
on hand and may keep nine per 


cent. on deposit in a reserve city. 
Banks in reserve cities must carry a 
twenty-five cent reserve and one-half 
of this may be kept on deposit in a 
central reserve city; in other words 
the bank must keep 12% per cent. in 
its own vaults and may deposit 12% 
per cent. with a national bank in a 
central reserve city. It isa problem 
which national banks in cities of be- 
tween 25,000 and 50,000 population 
may figure out for themselves, in 
prospect of their city becoming a re- 
serve city, whether the increase in 
the amount of the reserve which 
they must keep of six and one-half 
per cent. additional cash on hand, 
and three and one-half additional 
on deposit in central reserve cit- 
ies, will be more than compensated 
by an increase in their deposits 
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which may be caused by their be- 
coming reserve depositories of nine 
per cent or less of the reserve of 
country national banks. The full 
text of the Act of Congress enabling 
banks in cities of 25,000 population 
to make their city a reserve one, is 
published in this number, together 
with the former laws of Congress 
upon the subject of reserve cities. 


Depositors’ The question has 


recently 
Notes. 


been raised, and we discuss 
it elsewhere, whether a bank has 
any authority to pay the note of its 
depositor, made payable at the bank, 
on any day after the day upon 
which by its terms it falls due. The 
law upon the subject of the author- 
ity of a banker to pay sncha _ note 
at all, on the precise day of its 
maturity, without express instruc- 
tions from the depositor, has been in 
conflict in different states of the 
country. Insome states it has been 
held that the bank has no_ such 
authority to pay the depositor’s 
note, the same as it would his check, 
unless expressly instructed so to do; 
that the check, and the note made 
payable at the bank, are not the 
same or equivalent, with respect to 
the bank’s authority and duty topay; 
the one being expressly issued by way 
of present payment, the other being 
more in the nature of a time obili- 
gation concerning which equities in 
the depositor’s favor might accrue 
between issue and time of payment. 
In other states, the courts have laid 
down the rule that the bank has 
authority to pay such a _ note, but 
is not obliged to do so; while in 
still others, as in New York and 
Pennsylvania the rule has been es- 
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tablished by the courts, that a note 
payable at the bank, and a_ check, 
are equivalent—they both constitute 
an order or direction by the depos- 
itor to his banker to pay the same 
on presentment, and the bank is not 
only authorized but is under obliga- 
tion so to do, in the case of the 
note as well as of the check, to pre- 
serve the credit of the depositor. 
This rule established by the courts 
of New York, Pennsylvania and 
other states, has been adopted as 
the rule of the Negotiable Instru- 
ments Law which provides, as we 
show in our article elsewhere pub- 
lished, that ‘‘ where the instrument 
is made payable at a bank, it is 
equivalent to an order on the bank 
to pay the same for the account of 
the principal debtor thereon.” 

But now the interesting question 
arises, wherever this rule prevails, is, 
or is not, this authority and duty 
of the bank limited, in the case of 
the depositor’s note, to payment on 
the precise day of maturity. This 
question does not appear ever to 
have been considered by any court 
in any case of which we have know- 
ledge, although in a New York case, 
to which we refer in our article, pay- 
ment of such a note on the day 
following its maturity by a _ bank 
was held proper without, however, 
any discussion of the question of 
the bank’s authority so to do, that 
being tacitly assumed—there being in 
that case testimony of a custom to 
pay such not s, where refused pay- 
ment on the day of maturity for 
want of funds, if re-presented the 
day following maturity when the 
bank had funds. 

We have obtained, and publish 
in our article, the views of the pay- 
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ing officials of some of the New York 
banks as to the custom and _ prac- 
tice, where notes payable at the 
bank, are presented for payment 
when they are overdue, and our 
object in writing this, is in aid of 
a more searching investigation of the 
question elsewhere. By this means, 
we ask the bank officers in any part 
of the country where the law obtains 
that depositor’s notes made payable 
at the bank are to be paid the same 
as checks, whether it is their practice, 
or whether they know of any de- 
cision of any lower court authorizing 
the bank, to pay such notes when 
they are overdue, without express 
instructions from the depositor. If 
such practice is sanctioned anywhere, 
either by court decision, or by cus- 
tom, we would like to know it. We 
have always held the view that the 
bank’s authority in such cases is 
limited to the precise day of 
maturity and that payment of an 
overdue note of a depositor, made 
payable at the bank, without the 
express instructions of the depos- 
itor, is perilous. 


Examination 
a the Corporation Trust 
Company and publish the opinion 
of the Supreme Court of New Jer- 
sey, in the case of the State, ex rel 
O’Hara v. The National Biscuit 
Company, filed February 24, in- 
volving the right of stockholders of 
New Jersey corporations to exam- 
ine stock and transfer books. The 
opinion is of great importance to 
New Jersey corporations and to 
those interested in their stock, be- 
ing the first case in which the point 
has been directly raised. Summar- 


We have received through 
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izing the decision, the Corporation 
Trust Company says: 

‘Two points are decided : 

First.—In every case where a 
stockholder has been refused per- 
mission to examine the stock and 
transfer books, his remedy by a writ 
of mandamus rests wholly in the 
discretion or the court as at com- 
mon law; the statute does not, as 
its language would indicate, give an 
absolute right enforceable by the 
court as of course. 

‘* Secondly.—The court will refuse 
to issue a writ of mandamus if the 
purpose of the stockholder in seek- 
ing the examination does not relate 
to his status as a stockholder of the 
company, and also apparently un- 
less such purpose has special refer- 
ence to an election of directors. 

‘* The practical effect of the decis- 
ion is that in every case where a 
stockholder seeks to enforce his stat- 
utory right to examine the stock 
and transfer books he must sue out 
an alternative writ of mandamus, to 
which the defendant may file a re- 
turn, and the Court will not grant 
a peremptory writ unless reasons 
satisfactory to the Court are given 
by the stockholder for wishing to 
examine the books. In other words, 
there is no summary remedy, but 
the matter must take its course as 
any other action in the Supreme 
Court.” 


Certified The alteration of checks before 
Checks. and after their certification by 
increasing the original amount has 
been, in the past, a favorite pur- 
suit of forgers and the New York 
courts have beer called upon, in a 
number of cases, to pass upon the 
questions involved. Cases in which 
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small checks have been increased in 
amount, after delivery, and pre- 
sented to the bank and certified for 
the increased amount, have led the 
New York courts to define the con- 
tract of certification as being, not 
a warranty that the check is genu- 
ine in all particulars, but that it 
binds the bank simply for two 
things, namely, that the depositor’s 
signature is genuine and that the 
deposit is sufficient; hence, in such 
cases the general rule has been es- 
tablished in New York that a bank 
which certifies a raised check is not 
liable for the increased amount to 
an innocent purchaser of the check 
and, where it has paid the increased 
amount, it may recover it back the 
same as if it had paid upon a check 
that had not been certified. A case, 
however, has recently come before 
the New York courts in which an 
exception to this rule has been es- 
tablished which, in brief words, may 
be stated to be, that if at the time 
of certification, the bank has in its 
possession an advice of the true 
amount of the check, it will be re- 
sponsible to one who has advanced 
value on the check, at its increased 
amount, and would be injured if the 
bank was at liberty to assert that 
its obligation was for the smaller 
amount only. The case referred to 
is Continental National Bank of 
New York against the Tradesmen’s 
National Bank, the full decision of 
the New York Court of Appeals in 
which is published in this number. 
A check for $76 was drawn by a 
bank in Philadelphia upon the Con- 
tinental of New York and the usual 
letter of advice was mailed to the 
New York bank. The payee raised 
this check to $7,660; then presented 
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it to the Continental and had it 
certified by the teller, after the book- 
keeper of the latter bank, who had 
the custody of the letters of advice, 
had informed him, the teller, it was 
all right. The payee deposited the 
certified raised check in the Trades- 
men’s National Bank to which in- 
stitution the Continental paid it 
through the Clearing House. The 
Contineutal bank discovered its error 
and notified the Tradesmen’s bank 
at about 4 p.m. on the day it was 
paid, but at that time the depositor 
had withdrawn from the Trades- 
men’s all but $660 of the deposit. 
The court holds that the Contin- 
ental bank was guilty of culpable 
negligence in certifying and paying 
the check under the circumstances 
and that it is not entitled to recover 
theincreased amount from the Trades- 
men’s, except to the extent of the 
$660 left with it by the forger. 

It is too early to say whether this 
rule will be held generally to prevail. 
We have observed a recent decision 
in Canada where a check was certi- 
fied by a Canadian bank for the 
large amount of $5, and after it had 
been raised to $500, the bank paid 
the raised amount. The court per- 
mitted the certifying bank to re- 
cover the payment, although its 
books showed the true amount of 
the check. It said that means of 
knowledge and actual knowledge are 
not the same. We believe a different 
view has been taken by the New 
York Court of Appeals in such case 
of a check being raised after certifi- 
cation, namely, that the bank can- 
not recover back the money if the 
one to whom it has been paid had 
parted with the money and would 
be put in a worse position if com- 
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pelled to refund; but, if the innocent 
holder of a raised check has it cer- 
tified and afterwards receives pay- 
ment, the money can be recovered of 
him before he has parted with it, 
for here he is in no worse position 
than before payment had been made. 
This is the substance, we believe, of 
what has been held by the New York 
Court of Appeals with regard to 
checks altered after certification and 
subsequently paid by thebank. It dif- 
fers somewhat from, and seems more 
reasonable than, the Canadian view. 


Tellers’ 


It will surprise many bank 
Certifications. 


officers in the larger cities, 
where the practice of paying tellers 
to certify checks is largely carried 
on, to learn that the courts in some 
of the states do not regard the of- 
fice of paying teller as one which 
carries an implied or inherent power 
to certify, but that to bind a bank 
upon a check certified by its teller, 
the authority so to do must be es- 
tablished by some course of dealing 
on his part, known to and acquiesced 
in by the bank—that it is not shown 
merely from the fact that he is the 
teller. In New York, the courts have 
held in a number of cases that the 
teller has inherent power to certify; 
but this inherent power is denied 
even in so large a city as St. Louis. 
We publish elsewhere, at comsider- 
able length, what the St. Louis 
Court of Appeals held upon this 
point a year or so ago; and the 
Supreme Court of Pennsylvania, also, 
in a case which arose in 1884, took 
the same view. See our statement 
of this case among the points of law 
discussed before Pittsburgh Chapter, 
American Institute of Bank Clerks, 
published elsewhere in this number. 
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Export The export trade of the United 
Trade. States is rapidly resuming its 
normal conditions. February figures 
of the Bureau of Statistics show the 
largest exports of any February in 
the history of our commerce, and 
also show that the exports of the 
three months ending with February 
were larger than those of the cor- 
responding period of any earlier 
year. On the import side, the fig- 
ures also show a continuation of the 
growth which has characterized the 
last two years, and the figures of 
the eight months ending with Feb- 
ruary suggest that the imports of 
the United States in the fiscal year 
1903 may exceed a billion dollars, 
while the export figures seem likely 
to exceed one billion, four hundred 
millions. 

In the short month of February 
alone, the exports amounted to 


$125,502,105, which is twelve mil- 
lions in excess of any preceding Feb- 


ruary, and more than double the 
figures of February, 1893, in which 
month the total exports were $59,- 
931,984. Taking the three months 
ending with February, 1903, the 
total exports are $40 ,526,200, 
against $215,151,471, in the three 
months ending with February, 1893. 
Thus, considering either the month 
of February or the three months 
ending with February, 1903, the to- 
tal exports are not only larger than 
in that period of any preceding year, 
but practically double those of a 
decade ago. These large export fig- 
ures are due in part to the fact that 
the new corn crop is rapidly enter- 
ing the markets of the world, to 
which the United States was able to 
make but slight contributions last 
year, the corn exportations in Feb- 
ruary, 1903, having been thirteen 
million bushels, against a little over 
one million bushels in February last 
year. Cotton exports also show a 
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marked gain over those of last year, 
the value of cotton exported in Feb- 
ruary, 1903, being $37,423,317, 
against $24,768,762 in February of 
last year. Both in quantity and 
price the cotton exports of February 
exceed those of February, 1902, the 
number of pounds exported in Feb- 
ruary, 1903, being 401,594,799, 
against 296,814,567 in February 
last vear; while the average price 
per pound was 9.30 in February, 
1903, against 8.30 in February, 
1902. 


Clearings in The extent of business 
San Francisco. transactions in San Fran- 
cisco, and their constant increase 
in volume, is well illustrated by the 
annual report of the manager of 
the clearing house, Mr. Charles 
Sleeper, covering the year 1902. 
The clearings for the year 1902 were 
$1,373,362,025.31 and for 1901, 
$1,178,169,536.30, a gain for 1902 
of $195,192,489.01, or 16 4-7 per 
cent., and an average daily gain of 
$65:5,990,26. On March 26, 1902, 
the clearing was $14,151,000 and 
accompanying balance $2,189,000, 
being the largest in the record of 
the clearing house. The balance was 
settled by the use of $940,000 in 
U. S. Treasury gold certificates and 
$1,249,000 in gold coin. Eight 
other daily clearings have exceeded 
$7,000,000 each. The manager re- 
ports that business in general has 
been good during the year, with 
large increase in real estate tran- 
sactions and increase in state, city 
and suburban population. The San 
Francisco clearing house resumed 
the use of U. S. Treasury gold cer- 
tificates in the settlement of balan- 
ces on August 19th, 1899, since 
which time the balances have been 
$4.70,237,650.06, 2712 per cent. of 
which have been paid in gold coin, 
and 72% per cent. in certificates. 
The certificates have saved at least 
a four-fold handling of an equal 
amount of gold coin, the four-fold 
weight of which would be over 
5,028,000 lbs. avoirdupois. 
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Florida, Aug. 4, 1897 
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Commenced in June 1899 number 


NoTE.—As enacted in New York, the Nego- 
tiable Instruments Law is divided into nineteen 
articles as follows: 


. General Provisions (Sections 1—17) 


2. Negotiable Instruments: Form and _ Inter- 


pretation (20—42) 

. Consideration (50—55) 
. Negotiation (60—8o) 
5. Rights of holder (go— 93) 
». Liabilities of parties (110—119) 
. Presentment for payment (130—148 
3. Notice of dishonor (160—189y) 
. Discharge (200—206) 

Bills of exchange (210—215) 
. Acceptance (220 
. Presentment for acceptance (240 
3. Protest (260—268) 
. Acceptance for honor (280-290) 
. Payment for honor (300—306) 
. Bills in a set (310—315) 
. Promissory notes and checks (320 


230) 
2438) 


18. Notes given for patent rights (330—3; 
19. Laws repealed; When takes effect (340— 
341) 
_ The provisions of the law naturally fall under 
four general classifications: 
i. General Provisions. 
). Negotiable Instruments in General. 
c. Bills of Exchange. 
d. Promissory Notes and Checks. 


} 


The text of the law is the same in all the 
states (with some slight exceptions which will be 
noted) but the numbering of the sections, and in 
some states of the articles, is not uniform. There 
is, however, the same continuity of articles and 
text, except that in some instances ‘General 
Provisions” follow, instead of precede, the re- 
mainder of the act. By following this course of 
study with reference to the New York act, as 
above outlined, the reader in each state can apply 
the same to the law of his own state. 


NEGOTIABLE INSTRUMENTS IN 
GENERAL. 


ARTICLE NXIIL. 


PROTEST OF BILLS OF EXCHANGE 

Protest is a solemn official declar- 
ation or process on behalf of the 
holder of a negutiable instrument, 
to properly authenticate the fact of 
its dishonor and to provide against 
any loss to be sustained by the non- 
acceptance or non-payment of the 
instrument. 

Sec. 260. In what cases protest 
necessary. Where a foreign bill ap- 
pearing on its face to be such is dis- 
honored by non-acceptance, it must 
be duly protested for non-accept- 
ance, and where such a bill which 
has not previously been dishonored 
by non-acceptance is dishonored by 
non-payment, it must be duly pro- 
tested for non-payment. If it is not 
so protested the drawer and indors- 
ers are discharged. Where a bill 
does not appear on its face to be a 
foreign bill, protest thereof in case 
of dishonor is not necessary. 

It is seen that when the instru- 
ment is a foreign bill of exchange 
protest is absolutely required in the 
event of dishonor to preserve the 
holder’s recourse upon the drawer 
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and indorsers ; and as we have seen 
by section 213, unless a bill is or on 
its face purports to be drawn and 
payable within the same state, it is 
a foreign bill. A bill drawn in New 
York and payable in Pennsylvania, 
is a foreign bill and requires pro- 
test in the event of dishonor. But 
while protest is not necessary in the 
case of an inland bill, a promissory 
note, or a local bank check, it may 
be made, and generally is made, 
upon the dishonor of these instru- 
ments, as a convenient means of 
proving the fact of dishonor and 
notice to the indorsers. Under the 
statutes of most of the states, a 
notarial certificate of protest is 
prima facie evidence of dishonor and 
notice. Section 189 of the act pro- 
vides: ‘‘ Where any negotiable in- 
strument has been dishonored it may 
be protested for non-acceptance or 
non-payment as the case may be ; 
but protest is not required except in 
the case of foreign bills of ex- 
change.” 

Concerning the reasons why it is 
necessary to protest foreign bills of 
exchange, the following statement 
from the old English work of Judge 
Byles may be cited: ‘‘ When a foreign 
bill is refused acceptance or pay- 
ment, it was and still is necessary, 
by the custom of merchants, in order 
to charge the drawer, that the dis- 
honor shall be attested by a pro- 
test. For, by the law of most 
foreign nations, a protest is, or was, 
essential in case of the dishonor of 
any bill, and though by the law of 
England it is unnecessary in the 
case of an inland bill, yet for the 
sake of uniformity in international 
transactions, a foreign bill must be 
protested. Besides, the protest af- 


fords satisfactory evidence of cis- 
honor to the drawer, who, from his 
residence abroad, might experience 
a difficulty in making the proper in- 
quiries on the subject, and be com- 
pelled to rely on the representation 
of the holder. It also furnishes an 
indorsee with the best evidence to 
charge an antecedent party abroad; 
for foreign courts give credit to the 
acts of a public functionary in the 
same manner as a protest under the 
seal of a foreign notary is evidence 
in our courts of the dishonor of a 
bill payable abroad.”’ 

Protest is also required in the case 
of bills accepted for honor, and bills 
containing a reference in case of 
need, if the holder desires to resort 
to the referee; and a bill may also 
be protested for better security but 
this, of course is not requisite. These 
matters will be taken up more in 
detail when we come to the sections 
covering them. 

While an inland bill of exchange or 
promissory note does not require 
protest, due presentment and notice 
of dishonor are of course requisite 
to charge the drawer and indorsers 
of the one, and the indorsers of the 
other, where the instrument has not 
been paid. 

The question has recently been 
passed upon whether the words “ no 
protest’ written on the margin of 
the bill, dispense with the necessity 
of protest of a foreign bill, or of 
presentment and notice of dishonor 
in the case of an inland bill. This 
has been held in the affirmative by 
the Supreme Court of North Caro- 
lina (Shaw v. MeNeill, 95 N. C, 535). 
An inland bill of exchange had upon 
its margin the words “ no protest.” 
No notice of dishonor was given the 
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indorser. The indorser was never- 
theless held liable. The court said: 
“The words ‘no protest’ written 
on the margin of this draft must 
have been put there with an object 
and we can conceive of none other 
than to dispense with the notice of 
presentment and refusal to pay; 
otherwise it is unmeaning. It is 
well settled that protest, being a 
part of the custom of merchants, 
which is essential in foreign bills to 
fix the drawer’s and the indorser’s 
liability, is not necessary for such a 
purpose in inland bills. But even in 
foreign bills the protest may be 
waived. The words ‘I waive pro- 
test’ or ‘ waiving protest’ or any 
similar words infer that the protest 
is waived and when applied to for- 
eign bills, are universally regarded 
as expressly waiving presentment 
and notice, the protest being, ac- 
cording to the law merchant, the 
formal and necessary evidence of the 
dishonor of such an instrument. In 
waiving ‘ protest’ the party is con- 
sidered not only as dispensing with 
a formality, but as dispensing with 
the necessity of the steps which pre- 
cede it and of which it is merely the 
formal, though necessary, proof of 
what the law requires.”’ The court 
held that as inland bills and prom- 
issory notes may be protested, 
waiver of protest as to them had 
the same significance, and that the 
written words on the margin of the 
inland bill ‘‘no protest ” constituted 
not only a waiver of formal pro- 
test but also of presentment and 
notice. 

The next question to be consid- 
ered is of what a protest must con- 
sist; how it is made—what it must 
contain. The act provides: 
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Sec. 261 Protest; how made. 
The protest must be annexed to the 
bill, or must contain a copy thereof 
and must be under the hand and 
seal of the notary making it and 
specify : 

1. The time and place of present- 
ment; 

2. The fact that presentment was 
made and the manner thereof; 


3. Thecause or reason for pro- 
testing the bill. 


4. The demand made and answer 
given, if any, or the fact that the 
drawee or acceptor could not be 
found. 


The law does not expressly pro- 
vide that the protest must be in 
writing; but, of course, writing or 
print is essential, for nothing else 
could be under the hand and seal 
of the notary making it. Neither 
does the section provide that the 
instrument of protest must be dated; 
but there is a requirement that it 
shall state the time of presentment 
and a further requirement (section 
263 )that protest must be made on the 
day of dishonor so that the date of 
the protest is apparent from these 
facts. Many forms of protest, how- 
ever, bear a date, in connection with 
the signature, in addition to a state- 
ment of the day on which the in- 
strument was presented. 

The protest, it is seen, 
either annexed to the bill or must 
contain a copy thereof. In a case in 
Maryland (Fulton v. Maccracken 18 
Md. 528) a protest of a promissory 
note was in the usual form and 
stated that “ the original promissory 
note hereto annexed’”’ was presented 
to one of theclerks in the office of 
the Ohio Life & Trust Co. in the City 
of New York and payment thereof 
demanded of him, which he refused 
saying “‘ No funds.’’ Objection was 


must be 
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made to the protest because “it con- 
tains no copy of the note presented 
for verification or identification, but 
only refers to a note annexed.’’ The 
court held that while it was 
necessary that the protest should 
designate or identify the note to 
which it refers, which is usually done 
by putting on it a copy of the note, 
it was sufficient if the original note 
itself was annexed and referred to in 
the body of the protest. The Act 
provides that either may be done. 
The Act further provides that the 
protest must be under the hand and 
seal of the notary making it. The 
question has come before the courts 
whether the notary must write his 
signature or whether it can _ be 
printed. The authorities hold a 
printed signature is sufficient. In 
the Maryland case to which we have 


just referred, the notary’s name was 
printed and it was contended that 
it ought to have been signed by 
himself in his own handwriting, but 


the court said: “All that is re- 
quired is that the notarial certifi- 
cate shall appear to be the act of 
the officer. In Monroe v. Woodruff, 
17 Md. 159 we decided that such of- 
ficial acts may be performed by a 
clerk employed by the notary; his 
name need not be signed by his own 
hand; it is sufficient that it be af- 
fixed by his authority or direction; 
he may employ the hand of a clerk 
for that purpose, or a _ printing 
press.”’ 

In a New York case (Bank of 
Cooperstown v. Woods, 28 N. Y. 
567) the Court of Appeals said: 
‘* We are not referred to any au- 
thority to show that notice of non 
payment must be signed manually 
by the notary. On principle, we 
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think it unnecessary, for his name 
appears at the foot of the notifica 
tion. It as fully acquaints the in. 
dorser of the dishonor of the note 
as would the manuscript signature 
of a person whose handwriting he 
did not know; and it certainly is 
not expected that the indorser 
should know the handwriting of the 
notary.” 

In a New Jersey case (Sussex Bank 
v. Baldwin, 17 N. J. Law 487), the 
court said: ‘“ The name _ of 
James Hedden, the notary public 
was printed at the foot of the no- 
tice, not written; and this is as- 
signed for error. There is nothing 
in this objection. The signature of 
the notary would carry with it in a 
large majority of cases no higher 
degree of certainty than the printed 
name; for it must in most cases be 
unknown to those to whom notices 
are sent.” 

The protest must contain, as an 
essential particular, a specification 
of the time and place of present- 
ment. 

In the New York case of Burbank 
v. Beach, 15 Barb. 326, the certifi- 
cate of the notary stated that on 
the 13th of October, 1851, at the 
request of the Bank of Albany, the 
notary presented the bill at the of- 
fice of Chipman & Savage, the ac- 
ceptors, and demanded payment of 
the same, which was refused; that 
thereupon he protested the said bill 
and on the same day gave notice of 
non-payment thereof to the drawer 
and indorsers by mail. It was con- 
tended that the certificate was insuf- 
ficient to charge the indorsers be- 
cause it did not appear that demand 
had been made at the proper place 
and because no hour of the day was 
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stated when the demand was made. 
But the court said it appeared by 
the notary’s certificate that present- 
ment and demand were made at 
maturity of the bill “ at the office 
of Chipman & Savage, the accep- 
tors;’’ this language imports that 
the office was their place of business, 
and it would be presumed in favor 
of the notary that the time in the 
day was proper. The certificate was 
therefore held sufficient. 

In another case (Cayuga Bank v. 
Hunt, 2 Hill, 635) the certificate 
stated that the notary presented 
the bill on a day specified at the 
office of the acceptors, 4 Wall street. 
It was objected that the time of day 
should have been mentioned in the 
certificate; but it was held the cer- 
tificate in fair construction imported 
a presentment during the hours of 
business. 

The following case occurred in 
Baltimore where a certificate of pro- 
test of a note the day after its mat- 
urity was supplemented by parol 
evidence which was held sufficient to 
show presentment on the day of 
maturity and to charge the indorser 
(Reynolds v. Appleman41 Md. 615) : 
A promissory note payable at the 
Third National Bank fell due Decem- 
ber 22, 1871 and was held by the 
Western National Bank of Baltimore 
for collection. The indorsers were 
sued on this note and the notarial 
certificate of protest, offered in evi- 
deuce, stated that the notary had 
demanded payment on the 23rd day 
of December at the Third National 
sank; that it was not paid and on 
that day he protested it and sent 
notice to the indorsers, etc. This, of 
course, was not sufficient for, if it 
was the only demand made, it was 
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a day too late. But the court ad- 
mitted the evidence of the messenger 
and the collection clerk of the West- - 
ern ' ational Bank to prove pre- 
sentment on the day of maturity. 
The messenger testified that when 
notes left for collection at the bank 
were drawn payable at other banks 
in the city, it was his duty to pre- 
sent the notes at the different banks 
and demand payment. That it was 
the collection clerk’s duty to put 
such notes in the teller’s drawer and 
it was the messenger’s duty to take 
them out of the teller’s drawer; and 
the messenger testified ‘‘1 believe 
that from my custom and duty I 
presented the said note for payment 
at the Third National Bank on 
December 22, 1871.’’ The collection 
clerk testified that the note was 
handed to the runner of the Western 
National Bank on the 22d; that he 
had no doubt of it 

The court said the question was 
one for the jury to determine and 
that the evidence was legally suffi- 
cient to be submitted to them 
as tending to prove that demand of 
payment had been made on the 
22nd day of December. Notice to 
the indorsers was given on the 23rd 
and the notice was in time. The 
court, therefore, affirmed a verdict and 
a judgment against the indorsers. 

In a Wisconsin case (Duckert v. 
Von Lileinthal, 11 Wis. 56) a note 
was dated at ‘‘ Montello” and made 
payable thirty months after date. 
The certificate of protest dated June 
9, 1859, the day uf maturity, showed 
that the notary presented the note 
“at Montello and demanded pay- 
men, thereof which was _ refused;”’ 
but did not state to whom or where 
the note was presented. It was held 
the certificate did not show any 
proper presentment of the note for 
payment. The court said: ‘* The 
notary states that he‘ presented the 
note at Montello and demanded 
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payment, which was refused;’’ but 
he does not state to whom or at 
what place it was presented. For 
aught that appears, it may have 
been presented to a stranger. The 
certificate should show presentment 
to the maker, or its legal equiva- 
lent, and this should not be left to 
intendment or presumption.”’ 

The Act provides that the certifi- 
cate must also state ‘‘ The fact that 
presentment was made and the manner 
thereof; the cause or reason for pro- 
testing the bill; the demand made 
and the answer giveu, if any, or the 
fact that the drawee or acceptor 
conld not be found.” 

In Bank of Vergennes v. Cameron, 
7 Barb. (N. Y.) 143, a draft was ac- 
cepted payable at the Bank of Bur. 
lington. The notary’s certificate 
stated that on the specified date he 
“went with the annexed draft of 
Peter Comstock on Allen Com- 
stock for $1,000 to _—_ said 
bank and demanded payment there- 
of which was refused. The cer- 
tificate was objected to as insuf- 
ficient. The court said that the 
usual form of the notarial certificate 
is that the notary “ did exhibit the 
bill’? to the acceptor and demand 
payment, etc. In this case the no- 
tary certifies that he went with the 
draft to the bank and demanded 
payment. This language, said the 
court, may fairly be deemed equiva- 
lent to saying that when he made 
the demand he had the draft with 
him and was prepared, in case of 
payment, to surrender it to the per- 
son who should honor the draft on 
behalf of the acceptor. The evidence 
of presentment and demand of pay- 
ment furnished by the certificate was, 
therefore, held sufficient. 

In Otsego Bank v: Warren, 18 
Barb. 290, an inland bill of ex- 
change was drawn at Otsego upona 
firm in New York city, addressed to 
them as W. C. & Co. 263 Wash. 
Street, N. Y. The certificate of the 
notary stated that he presented the 
bill for payment to one of the 
firm of W. C. & Co the acceptors 
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and demanded payment which was re- 
fused.” The court held that the cer. 
tificate was defective, first, in not 
stating who composed the firm, nor 
the name of the person of whom the 
demand was made; and second, in 
not stating the place where the de- 
mand was made. Concerning the 
second point the court said: ‘‘ The 
draft, it will be noticed, is addressed 
to the acceptors at a particular 
number and street in the city of 
New York, the same being doubtless 
their place of business. The general 
rule is that where the acceptance is 
by partners, then the presentment 
for payment should be at their place 
of business, or at the dwelling house 
of either of them. In the case of 
Seneca county Bank v. Neass (5 
Denio, $29) the note was payable 
at the bank, and the notarial certi- 
ficate stated that the note was pre- 
sented to the cashier of the bank; 
and it was held insufficient because 
it did not appear by the certificate 
that it was done at the bank. In 
that case the defect was supplied by 
oral proof; and unless the place of 
demand is made to appear by the 
certificate, or by proof aliunde, the 
evidence of a due presentment seems 
wholly defective.’ 

In a Massachusetts case a _ certi- 
ficate that the notary went with 
the note and made demand at the 
maker’s office and the person in 
charge answered ‘no funds” was 
held sufficient; as while the maker 
is entitled to have the note exhibited, 
still if he does not ask to see it and 
refuses payment on other grounds, 
the presentment is sufficient (Leg- 
gett v. Vinal, 165 Mass. 555)j 

It will be observed that there is 
no requirement in the Act that the 
protest must specify the person at 
whose request the bill is protested. 
The English Bills of Exchange Act 
makes such a provision. It has been 
decided in this country that this is 
no essential part of the protest; but 
it is usual for a protest to state at 
whose request it is made. 

(70 be continued) 
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THE PAYMENT OF DEPOSITORS’ OVERDUE NOTES. 


Has a bank authority, by law or by custom in New York, to pay the 
time note of its depositor, made payable at the bank, On any day 
other than the day of maturity fixed therein, in the absence of ex- 
press instructions from the depositor ? 


For many years before the enact- 
ment of the Negotiable Instruments 
Law, the law of New York judically 
expressed was that an acceptance 
or promissory note of a depositor 
made payable at his banker’s, was, 
if the depositor had the amount to 
his credit, equivalent to a check; in 
effect, an order or draft on the 
banker, in favor of the holder, for 
the amount of the note or accep- 
tance, which the bank must honor 
the same as it would a check, to 
preserve the depositor’s credit. 

This rule has been perpetuated by 
the Negotiable Instruments Law of 
New York which (sec. 147) provides 
that ‘‘ where the instrument is made 
payable at a bank it is equivalent 
to an order to the bank to pay the 
same for the account of the principal 
debtor thereon.”’ 

But there is an important differ- 
ence between a check and a _ time 
note in regard to the time of its 
maturity. A check has no precise 
day of payment fixed therein. Le- 
gally it is payable on demand, and if 
the holder presents it to the bank a 
week or a month after its date, or 
at any time before that, as yet, 
undetermined period, at which it 
becomes stale, the bank will have 
authority to pay it and charge the 
amount to its depositor. But a 
note payable so many days or 
months after date, has one precise 


day of payment fixed by its terms, 
and if it is not presented and paid 
on that precise day, it becomes an 
overdue instrument. 

Has the bank, then, as the maker’s 
paying agent, any authority to pay 
it, afterthe day of its maturity? 
The purchase of a note after its 
maturity subjects the purchaser to 
equities; with equal reason the bank, 
at which it is made payable, should 
make inquiry and obtain express 
instructions from the maker before 
making payment, for if not presented 
for payment until after its maturity, 
it carries notice to the bank that 
something may be wrong and would 
seem to place upon the latter the 
duty to communicate with the 
maker, and obtain his instructions. 

These views are generally held by 
bankers and business men; but 
there is on record a decision of the 
New York Court of Appeals rendered 
in 1871* in a case where a bank 
paid such a note the day following 
its maturity in which the bank was 
held authorized and justified in so 
doing, which would seem to create 
some uncertainty on the point. The 
case was this: 

A Connecticut corporation kept a 
deposit account with the Fourth 
National Bank of New York. It 
had outstanding a note for $5,000 


Aetna National Bank v. Fourth National 
Bank, 46 N. Y. 85. 
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made payable at that bank which 
matured April 2nd, 1868. The cor- 
poration was in embarrassed circum- 
stances and when this note was pre- 
sented on April 2nd to the New York 
bank payment was refused for want 
of funds. The corporation also ha’ 
outstanding a similar $5,000 note, 
due April 4th owned by the Aetna 
National Bank of Hartford. By 
arrangement with that bank, soasto 
protect this note, the corporation 
obtained from the Aetna a remit- 
tance draft, to mail to the New 
York bank, in order that the note 
might be honored on presentation 
on the 4th. The corporation held 
_ thjs remittanceuntil, and mailed it 
upon, the evening of April 2nd, so 
that it would reach the New York 
bank after the note due the 2nd had 
been presented and dishonored, and 
thus be available to pay the note 
due the 4th. But when the New 
York bank received the remittance 
on the morning of April the 3rd, the 
note due the 2nd, which it had re- 
fused payment the day before, was 
again presented and paid. This 
caused the dishonor of the note due 
April 4th, held by the Aetna Nat- 
ional of Hartford, and that bank 
thereupon sued the Fourth National 
Bank for the amount. The then 
cashier of the Fourth National Bank 
testified that it was usual, among 
banks in the city, where a note was 
refused payment on the day of mat- 
urity for want of funds, to pay it 
the following day, if re-presented and 
the bank was in funds. The New 
York Court of Appeals in deciding 
the case in favor of the Fourth Nat- 
ional Bank said: 

“Before this note (due the 4th) 
matured or was presented for pay- 
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ment, the defendant (Fourth Net- 
ional) paid upon another note of 
the same maker, payable at the bank 
of the defendant and which, by cor- 
mercial usage, takes the place of 
and is equivalent to a check, and 
charged the same to the account of 
the maker, leaving an amount to tiie 
credit of the account insufficient to 
pay the plaintiff (Aetna National). 
This payment was valid as against 
the customer of the defendant, the 
maker of the note, and that cor- 
poration had nocauseof action against 
the defendant, either for the money, 
or for not paying the plaintiff’s note 
when presented;” and it held there 
was no liability of any kind to the 
Aetna National. 

The view taken in this case, that 
a bank has authority to pay its 
depositor’s overdue note, made pay- 
able at the bank, the day after mat- 
urity, where dishonored for want of 
funds the previous day, together 
with the evidence of a custom exist- 
ing in 1868, to pay overdue notes 
when re-presented the day following 
maturity, if in funds, led the editor 
of the Journal to make inquiry of 
some of the paying tellers in banks 
in the city of New York, concerning 
their view as to the rule of law, and 
the present custom and practice in 
such matters. Following are the 
replies received : 

The paying teller of one of the 
largest national banks in the city 
says: ‘‘The rule of this bank, and 
of other institutions with whose 
habit in this respect I am familiar, 
is to refuse payment ultimately on 
the ground of being overdue, ifit is 
found impossible to secure instruc- 
tions from the maker. The payment 
of such paper accidentally, or other- 
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wise, by the bank officials must cer- 
tainly place them in a position of 
risk, or at least uncertainty, until 
confirmation of such action is se- 
cured from the maker.” 

The paying teller of another large 
national bank writes: ‘‘ By custom, 
the holder is always referred to the 
maker and the bank pays only upon 
special instructions.”’ 

The assistant cashier of a prom- 
inent up-town bank says: ‘I never 
heard of such a custom among 
banks, to re-present and pay notes 
the day following maturity. At 
the present time I do not think 
banks make a practice of paying 
past-due notes, unless the maker 
has left instructions with the teller 
authorizing the payment. At our 
bank we notify our depositor that 
his note, being past due, was re- 
fused, and if he cares to take it up 
we give him the name of the holder 
who presented the note to us.” 

Another paying teller says: “ At 
our bank, we have no hard and fast 
rule, butin the matter of past-due 
paper, as in everything else, we en- 
deavor to be regular and get au- 
thority from the makers to pay, 
where it is possible to reach them 
within reasonable time. Exceptions 
have been made, however, from time 
to time, and overdue bills have been 
paid on ascertaining certain facts in 
relation to the cause of the delayed pre- 
sentation. Almost in all cases the 
presenting bank can give a satisfac- 
tory reason for the delay, viz. ‘ Mis- 
laid,’ ‘overlooked’ or ‘mails were 
delayed ;’ in addition to such in- 
formation, the general character of 
the maker’s account is taken into 
consideration, the balance ledger 
must show a sufficient sum to cover 
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on the due date and each date sub- 
sequent thereto, including the date 
of presentation. Of course, then, if 
payment has not been stopped, we 
deem it safe to accommodate the 
bank presenting it, by certifying it 
for them. Outside parties present- 
ing past-due bills we send to the 
makers for a check. In all cases of 
protested paper, the makers are re- 
quired to take it up with check.” 

The paying teller cf a prominent 
downtown bank says: ‘“ Regarding 
the payment of past due paper, 
would say that in my opinion the 
Negotiable Instruments Law author- 
izes a bank to make such payment, 
as under its terms past due notes 
are payable on demand and become 
the same as a check. There are, 
however, some points in handling 
such transactions to be considered, 
such as the degree of staleness and 
amount of liability involved; in 
short, to use every precaution to 
avoid chances of litigation whether 
the suit be won or not. The plan 
followed by some banks is to com- 
municate with the makers or, better 
still, get their check before paying 
such notes. Other institutions pay 
them without question, depending 
much upon the advice of their coun- 
sel. As it is a case where judges 
might differ, it is certainly wise to 
be cautious.” 

It is seen from these communica- 
tions that there is not an entire 
uniformity of view among paying 
tellers in the city of New York as to 
the right of the bank or authority 
to make payment of its depositor’s 
note on any day after that of ma- 
turity; but the majority issert that 
there is no custom or fractice so to 
do, and further that such payment 





156 THE BANKING 
would be unsafe and perilous. This 
question has never come squarely 
before the courts, In all the New 
York decisions in which the asser- 
tion has been made that a note 
payable at a bank is equivalent to 
acheck and that the bank has au- 
thority to pay the same as a check 
(except the Aetna—Fourth National 
case )this precise question has neither 
been considered nor passed up- 
on, as all these cases have in- 


volved notes presented on the day 
of maturity and the decision has 
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Section 1. Be it enacted by the General 
Assembly of the State of Indiana, That Section 
one (1) of “ An act to amend an act entitled 
‘An act inrelation to promissory notes, bank 
checks and bills of exchange, and to designate 
the holidays to be observed in the presentment, 
acceptance and payment of the same, approved 
March 16, 1875, and declaring an emergency,’ 
and amended March 5, 1889, the same being 
Section 5517 of the Revised Statutes of 1881, 
and declaring an emergency”, approved March 
9, 1891, be amended to read as follows: The 
following days, to wit: The first day of the week, 
‘commonly called Sunday; the first day of Janu- 
ary, commonly called New Year’s day; the 
fourth day of July; the twenty-fifth day of 
December, commonly called Christmas day; 
and any day appointed or recommended by the 
President of the United States or the Governor 
of the State of Indiana as a day of public fast or 
thanksgiving; the twenty-second day of Febru- 
ary, commonly called Washington’s birthday; 
the thirtieth day of May, commonly called Memo- 
rial day, and the first Monday of September, com- 
monly known as Labor day; and the day of 
any general, National or State election shall be 
legal holidays within the State of Indiana; and 
all bills of exchange, bank checks, promissory 
notes or other negotiable or commercial paper 
falling due or maturing on any of said holidays 
shall be deemed as having become due or mat- 
ured on the next preceding secular business 
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been upon other points; and in the 
Aetna case, the {question was not 
discussed at all, but the bare state- 
ment made that the bank had av- 
thority to pay the note. In our 
view, if this question ever comes in- 
to court as an issue, it will be held 
that the authority of the bank to 
pay is limited to the day of matur- 
ity, and that the only safe practice 
at the present time, inthe payment 
of depositors’ notes, is to proceed 
upon that assumption. 
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day; and when any legal holiday (other than 
Sunday) comes on Sunday, the Monday next 
succeeding shall be the legal holiday. 

Sec. 2. It shall be lawful for banks, trust 
companies and safe deposit institutions in all 
cities in this State which have or hereafter may 
have a population of more than one hundred 
thousand inhabitants, as shown by the last _pre- 
ceding census taken under and by the author- 
ity of the government of the United States, to 
close their doors for business at twelve 12 
o'clock ncon on each and every Saturday in the 
year; and every Saturday in the year after 
twelve (12) o'clock noon shall, in addition to 
the lega! holidays mentioned in Section one (1) 
of this act, bea legal half-holiday for such banks, 
trust companies and safe deposit institutions 
and the business thereof, and:all bills of ex- 
change, bank checks, promissory notes or other 
negotiable or commercial paper falling due or 
maturing in such cities on Saturday or the next 
succeeding Sunday, oron the next succeeding 
Monday when such Monday is a legal holiday, 
shall be deemed as having matured or become 
due on the secular business dav next pre- 
ceding. 

Sec. 3. Whereas, an emergency exists for 
the immediate taking effect of this act, it} shall 
take effect and be in force from and after its 
passage. 

Approved March 9, 1903. 
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PITTSBURGH CHAPTER, 


AMERICAN INSTITUTE OF BANK CLERKS. 


A brief account of the organization and growth of Pittsburgh Chapter, together 
with a report of the proceedings at the meeting held Tuesday evening, 
March 10, 1903, to consider the law governing the banking business. 


The growth in membership and influ- 
ence of the American Institute of Bank 
Clerks is nowhere more noticeable than 
in Pittsburgh, where the Chapter has 
reached a total of 265 members, although 
barely two years old. The Pittsburgh 
Chapter was organized in May, 1gor, 
with an enrollment of 65, and hardly a 
month has passed without the addition 
of new names. It has semi-monthly 
meetings, and arranges and carries 
out a defined programme through each 
season. Mr. H. S. McKinley, a well- 
known and accomplished member of 
the Allegheny County bar, delivers a 
lecture to the Chapter on the fourth 
Tuesday of each month, while the second 
Tuesday is taken up with the reading 
of papers on various topics, debates 
with other Chapters, and lectures by 
eminent bankers and attorneys. 

The result of the Chapter’s work is 
seen not only in the increased efficiency 
of the members in their chosen profes- 
sion, but also in the establishment of 
more friendly and intimate relations of 
the city’s banking forces, and the con- 
sequent elevation of the banker’s calling 
before the world at large. Several of 
the most active members of the Chapter 
are men who have been advanced to 
official positions since the organization 
was effected. The Chairman of the 
Chapter is Mr. D. C. Wills, of the Mellon 
National Bank ; Vice-Chairman, E. S. 


Eggers, of N. Holmes & Sons, bankers; 
Treasurer, C. E. Willock, of the Fidelity 
Title & Trust Co.; Recorder, Edw. P- 
MacMillan, of the Enterprise National 
Bank, Allegheny. 

In pursuance of its general policy of 
education, an invitation was extended 
by the chapter to the Editor of the 
BankinG Law Journat, which was 
accepted, to be present at the semi- 
monthly meeting on Tuesday evening, 
March roth, and discuss the subject of 
banking law in its detailed and practi- 
cal application to the business of the 
banker. The gathering that evening 
comprised, in addition to a large num- 
ber of Chapter members, many officers 
of banks and trust companies in Pitts- 
burgh, and a number of prominent 
members of the Allegheny County bar. 

A summary of the proceedings is as 
follows : 

Mr. Wills, the Chairman of the 
Chapter, presented, as the honorary 
Chairman of the evening, Mr. Robert 
Wardrop, Vice-President and Cashier 
of the Peoples National Bank. In 
opening the meeting, Mr. Wardrop 
congratulated the Chapter on its num- 
erical strength and the effectiveness of 
its educational work. He remarked 
upon the tendency toward specializa- 
tion in various callings, and showed 
how, in the profession of law, the 
variety of business pursuits and the 








158 THE BANKING 


importance of special interests had 
called into being specialists in the var- 
ious fields of legal work, whose expert 
training made them especially fitted 
to care for particular interests. He 
enumerated various classes of legal 
specialists, among others the corpora- 
tion lawyer, the patent lawyer, the 
real estate lawyer, and the criminal 
lawyer; for the services of the last- 
named class, he facetiously remarked, 
the banker had no need; and then, 
coming to the banking business, he 
showed that, by reason of its impor- 
tance, it was one in which the employ- 
ment of specialists was peculiarly essen- 
tial. Asan illustration of the extent 
to which banking interests are confided 
to legal specialists, he pointed to the 
significant fact that one firm of attor- 
meys in the city of New York acted as 
counsel for eighty-two banks and trust 
companies. Mr. Wardrop then intro- 
duced, as the speaker the evening, 
Mr. Thomas B. Paton, editor of the 
BankinG Law Journat, who, he said, 
had devoted: twenty years to the study 
of that branch of law. Mr. Paton, 
whose address was extemporanous, 
spoke in substance as follows: 


LEGAL EDUCATION OF BANK CLERKS. 


I thank you for your cordial greeting, 
and, first, I desire to express my ap- 
preciation of the hospitality which has 
been extended me on my visit here to 
Pittsburgh by the members of this 
‘Chapter and their friends. 

The subject before us this evening 
is the law governing the business in 
which you are engaged—the business 
of banking—and the laws which govern 
commercial paper, or the instruments 
of trade, in which bankers deal. Should 
the subject discussed suggest to any of 
those present any questions which, 
within the range of my limited knowl- 
edge, I may feel able to answer, I will 
be pleased to do so; otherwise I will 
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make the same answer as did the 
student of law who underwent an ex- 
amination for admission to the bar, 
answered every question right and yet 
failed to obtain his degree—he an- 
swered by saying ‘‘I don’t know.” 

At the outset, I desire to emphasize 
the necessity that exists for every bank 
clerk, as well as every bank officer, to 
be familiar, not only with the practical 
side of banking conduct, but with the 
legal side as well. The paying-teller 
of a bank has a trained eye for the de- 
tection of counterfeit money and forged 
signatures. He will throw them out at 
aglance. Equally, I maintain, should 
the bank clerk have a trained mental 
eye for the detection of legal defects in 
the mass of commercial paper that 
passes through his hands, that he may 
report anything wrong to his superior 
officer, and aid him in saving the bank 
from possible loss. I could cite many 
cases where banks have lost money 
because of ignorance of rules of bank- 
ing law, essential to safety, of clerks 
who have handled their paper. Here 
is a case which recently came before the 
courts. A lady, whom I will term Mrs. 
A, borrowed money from a bank, giv- 
ing as surety another lady, Mrs. B. 
The loan was evidenced by a note signed 
by Mrs. A, payable to Mrs. B, indorsed 
by Mrs. B, and held by the bank. When 
this note was about to mature, Mrs. A 
applied for a renewal. The cashier 
gave his consent, and directed the dis- 
count clerk, or whichever clerk had 
charge of the paper, to draw up a new 
note. The clerk drew another note 
payable to Mrs. B, leaving blank for 
Mrs. A to sign as maker. He handed 
this to Mrs. A to have completed by 
the signature of Mrs. B as indorser and 
of Mrs. A as maker. Mrs. A took the 
note to Mrs. B, who, woman-like, signed 
the note in the maker blank instead of 
on the back. Then Mrs. A brought the 
note to the bank—a note signed by Mrs. 
B and payable to Mrs. B. Mrs. B lived 
some distance from the bank, and so 
the obliging clerk just corrected the in- 
strument by striking out the name of 
Mrs. B as payee and inserting Mrs. A’s 
name. He then had Mrs. A indorse it 
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on the back, and surrendered the old 
note. Probably he thought he had the 
two names on the instrument, and this 
was all sufficient, although the maker 
and payee were transposed. But when 
the note fell due, and Mrs. A could not 
pay it, Mrs. B was sued, and the court 
held she was released because the 1n- 
strument had been altered without her 
consent. Any bank clerk who knew 
the rule of law that a material altera- 
tion avoids a note as to non-consenting 
parties—and probably most of you are 
familiar with that rule—would not make 
such a blunder; but here was a case 
where this particular bank clerk either 
did not know, or ignored, this rule in 
the completion of a transaction which 
it was left to him to consummate, and 
his bank suffered loss in consequence. 
Cases of this kind, and there are many 
different phases of them, make it plain 
that a bank clerk, to be fully equipped 
for the responsibilities of his position, 
should not be content with a mere 
mastery of routine work, but should be 
tolerably familiar with those rules of 
law which govern the transactions in 
which he is engaged. 

MAGNITUDE OF BANKING AND COMMERCIAL 


Did you ever think or realize how 
much law there is governing the busi- 
ness of banking and negotiable paper 
as compared with other business pur- 
suits? The butcher, the baker and the 
candlestick maker, for example, have 
very extensive dealings with about 
every individual in the country, yet no 
one ever heard of text books on the law 
of butchers or the law of bakers. But 
the business of banking in all its vast 
and varied detail has given rise to an 
enormous body of law for its govern- 
ment, enacted by legislatures, proclaim- 
ed by courts and gathered into text 
books, and this law is yet growing and 
on many points still uncertain. 

The reason for the existence of this 
detailed and. growing body of law is 
found in the magnitude and importance 
of the subject regulated. The bank, 
and the business of the bank in con- 
nection with the purchase, discount 
collection and payment of the negoti- 
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able instrum:nt—the bill, the note and 
the check—provides the foundation 
upon which all our modern commerce 
is conducted. Money alone is inade- 
quate to do the work; it requires the 
use of the bill of exchange, the pro- 
missory note and the bank check as 
representatives of money, and the 
banker as the purchaser or payor of 
these instruments, to properly carry on 
modern commerce. Take these instru- 
ments and agencies away and the 
larger proportion of modern business 
would come to astandstill. Commerce 
among the ancients was carried on by 
money alone and by barter; but mod- 
ern commerce has called into being 
negotiable instruments as representa- 
tives of money. First in order of time 
came the bill of exchange between 
merchants in England and on the con- 
tinent of Europe. It saved the trans- 
mission of money in settlement of trade 
debts. The foreign bill of exchange is 
about 600 years old. Then came the 
inland bill of exchange which was first 
used between traders in different cities 
in England. It was called inland to 
distinguish it from the outland, or 
foreign, bill. The inland bill dates 
back about 300 years. About the same 
time there sprung into use the pro- 
missory note as another form of pay- 
ing trade debts. Later when mer- 
chants began to deposit their money 
with private bankers the bank check 
came into vogue as a means of paying 
out money on deposit. Bank checks 
are about 150 years old. The bank 
check has come to be a most extensive 
substitute for cash. If farmers and 
other laborers for wages better under- 
stood the use of the bank check and 
would accept it instead of cash, there 
would not come such a periodical cry 
of stringency of the currency each fall. 
But it requires some intelligence to 
use a bank check as money. A man 
can put a government note in his 
pocket and carry it around indefinitely ; 
but a bank check is, in many cases, 
something like an egg; it should be 
used while it is fresh, forif it is allowed 
to become stale the holder may find it 
has spoiled on his hands. As it is, the 
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use of the negotiable instrument, in 
place of money, is very extensive. 
Compare the figures of the Clearing 
House exchanges with the cash pay- 
ment of balances; exchanges represent 
payments by negotiable instruments, 
the balances represent cash. 

We speak of the bill, the note or the 
check as being a negotiable instrument; 
that is because it isin such a form as 
to possess the negotiable quality—the 
quality which makes it as good as 
money to the one to whom it is negot- 
iated. If it does not have the nego- 
tiable quality, no one can safely take it 
in place of money andit is unsuited for 
purposes of trade. A negotiable in- 
strument carries to the one to whom it 
is negotiated, provided it is acquired 
before maturity, for value and in good 
faith, the right to collect its full face 
from the maker, free from defenses 
between the original parties; if it is 
not negotiable, it is subject to defenses 
and cannot be taken at its face value, 
in place of so much money. You see, 
therefore, the necessity of knowing 
when an instrument is negotiable, and 
when it is not, and how important it is 
that the banker should know the law 
which determines the negotiability of 
instruments in which he so largely 
deals. 


THE LAW OF NEGOTIABLE INSTRUMENTS. 


The law governing negotiable instru- 
ments originated in the customs of 
merchants and has been developed by 
the courts in England and in the 
United States, by decision of dis- 
puted cases, into a body of rules known 
as the law merchant. In the past, some 
few rules, also, have been provided by 
statutory enactment. In this country, 
as the courts in the different states are 
not bound to adopt the views or pre- 
cedents of other states, many conflict- 
ing rules have been declared upon the 
same state of facts. This condition of 
conflict has now, to a certain extent, 
so far as negotiable instruments are 
concerned, been brought into harmony 
by the enactment of the uniform Nego- 
tiable Instruments Law. This law was 
enacted in Pennsylvania in 1901 and is 
the law in some twenty states and terri- 
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tories. It has changed the law of 
Pennsylvania as well as of other states 
in some respects, soas to bring all the 
rules into harmony and enable business 
transactions with negotiable instru- 
ments to be conducted between bank- 
ers and business men of different 
states, with an intelligent knowledge 
as to their negotiability. For example, 
in Pennsylvania prior to this law, a 
note with a seal was not negotiable; a 
clause providing for attorney’s fees in 
a note destroyed its negotiability; so 
also did a provision for payment in 
current funds. Now, under the law, 
all such notes are negotiable instru- 
ments. While this act provides the 
main rules governing negotiable in- 
struments, there are still many detailed 
points left to be determined by the law 
merchant, established by the courts, 
and, of course, there are many rules of 
law necessary to be known, in the con- 
duct of banking business, which this 
law does not cover. All the rules 
governing the acts of the banker as an 
agent for collection and his relation to 
his depositor, are provided by court 
decisions, and the rules governing cer- 
tificates of stock, bills of lading, ware- 
house receipts and other securities in 
which bankers deal, are provided, in 
part, by state statutory enactment and 
in part by judicial decision. 


CERTIFICATES OF DEPOSIT. 


Now I have attempted to give you a 
very brief outline of the growth of the 
law governing negotiable instruments 
and banking. I will next touch upon 
certain special points in the law which 
may possibly be of interest. I find a 
peculiarity in the law of Pennsylvania 
in regard to the negotiability of certifi- 
cates of deposit. Almost everywhere 
in this country a certificate of deposit 
in the ordinary form ‘‘ John Smith has 
deposited in this bank Five Hundred 
Dollars payable to his order on return 
of this certificate properly indorsed ” 
has been regarded as a negotiable in- 
strument. I made some inquiries of 
bankers in Pittsburgh to-day concern- 
ing such certificates and learned they 
were so regarded here—that they would 
be accepted at their face value the same 
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as any other negotiable security; yet 
the Supreme Court of Pennsylvania 
has declared that a certificate of de- 
posit ‘‘ payable only on return of this 
certificate” is not a negotiable instru- 
ment. It was so held as early as 1843, 
and in another case in 1857, and no 
contrary decision has ever been made. * 
If this is the law of Pennsylvania to- 
day, it means that no bank can safely 
take a certificate so worded. The rea- 
son given by the court is that the cer- 
tificate is payable on a contingency— 
only on return of the certificate—and 
although this contingency is no more 
than is implied in every promissory 
note, still the court holds the note is 
negotiable but the certificate is not. I 
do not see that the rule is changed by 
the Negotiable Instruments Law be- 
cause that provides that the instrument 
must contain an unconditional promise 
to pay and that an instrument payable 
upon a contingency is not negotiable. 
So long as the Pennsylvania courts ad- 
here to the rule that such a clause in a 
certificate makes it payable on a con- 
tingency, it is not negotiable under the 
act. Of course these decisions were 
rendered fifty years ago and the ques- 
tion does not appear to have come up 
in recent years in the state courts, and 
it might be, a different view would now 
be taken. But so late as December, 
1900, a case came up in the Federal 
Courtt upon a certificate of deposit is- 
sued by a trust company in Connells- 
ville which had been purchased by a 
Michigan bank. The bank sued the 
company on the certificate in the Fed- 
eral Court, it being a citizen of another 
state. The company claimed the cer- 
tificate was not negotiable. The court 
recognized this as being Pennsylvania 
State law, but held that it was not 
obliged to apply the state law, the 
question being one of general commer- 
cial law. Under that law it held the 
certificate a negotiable instrument. I 


Patterso: v. Poindexter, 6 W. & S. 257 
(1843); Lebanon Bank v. Mangan, 28 Pa, St. 
452 (1857). 

| Bank of Saginaw v. Title & Trust Co. of 
Western Pennsylvania, U. S. Circuit Court, W. 
D. Pennsylvania, B. L. J. March, 1901, p. 201, 
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bring up this matter as I think it is 
worthy of attention. These old Penn- 
sylvania decisions have never been 
overruled, and under them a certificate 
of deposit payable ‘‘ only on return of 
this certificate properly indorsed” is 
not a negotiable instrument, and it is 
a dangerous security to handle so long 
as this cloud on its negotiability re- 
mains. 
CHECKS. 

There are many interesting points 
which come up in the law of checks. 
In acase which came before the Su- 
preme Court of Pennsylvania in 1884* 
a check was mailed to the bank on 
which it was drawn, and that bank held 
it three days without paying it. Then 
the drawer stopped payment. The 
holder sued the bank, and the court 
held the bank had accepted the check, 
and said that, while a bank is under no 
obligation to the holder of acheck to 
pay it or to accept it, if it does neither 
it is bound to refuse to pay; and that, 
where a check is mailed to the bank on 
which it is drawn, it should not be per- 
mitted to retain it, without doing one 
or the other, more than twenty-four 
hours. The bank by retaining the 
check three days must be held to have 
accepted it. This subject is now cov- 
ered by the Negotiable Instruments 
Law, under which an acceptance must 
be in writing and signed by the drawee; 
but the law also provides that, where 
the drawee refuses, within twenty-four 
hours after delivery, to return a biil 
accepted, or non-accepted, to the holder, 
he will be deemed to have accepted it. 

CERTIFIED CHECKS. 

The law regarding certified checks is 
still in a state of development. The 
majority of the decisions on the subject 
are by the New York courts. A bank 
may certify a check for the depositor, 
or for the holder. If it certifies it for 
the holder, the drawer and prior in- 
dorsers are discharged from liability. 
The reason is that, if the holder 
chooses to take the bank's obligation, 
instead of cash, the depositor and prior 


~* First. Nat. Bank of Northumberland v. 
McMichael, 106 Pa. St. 460. 
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indorsers should not be subjected to 
further risk. As to them, the check is 
in fact paid by the bank’s certification 
or promise to pay the money on de- 
mand. But a case recently came up in 
Detroit, and has attracted much atten- 
tion, where this rule was not applied. 
The holder of a check had it certified, 
and afterwards, on refusal of payment, 
was held entitled to collect it from the 
indorser. It wasa case of fraudulent 
certification, without funds. Frank C. 
Andrews drew his check on the City 
Savings Bank for $50,000, payable to 
Currie & Co., bond dealers. They 
deposited it in the First National Bank 
of Detroit. That bank presented it 
the same day, and it was certified by 
the teller of the savings bank, although 
there was no deposit. The First Na- 
tional Bank paid out the money on 
Currie & Co.s’ order, and it was used in 
a bond transaction tor Andrews. The 
next day payment was refused, and the 
check was protested. The court held 
that, as the check had been presented 
for payment and protested the day af- 
ter it was delivered, the indorsers were 
liable to make it good to the First 
National Bank. The court held the 
rule that certification for the holder 
releases the drawer and prior indorsers 
did not apply where there were no 
funds in the bank, as the reason for 
the rule was wanting. The drawer, 
certainly, would not be released, and in 
this case the liability of the indorsers 
was the same as if the check had not 
been certified. In fact, the indorsers 
were unaware that the First National 
Bank had had the check certified. 
Sometimes a depositor has his own 
check certified. In this case he, of 
course, remains liable. The Supreme 
Court of Pennsylvania have had a case 
on this point. The ruling was made 
that where the drawer has his check 
certified, the holder must use the same 
diligence in presenting as if uncertified. 
If diligence is not used, and the bank 
fails, the drawer is. discharged. The 
Supreme Court of Pennsylvania have 
also held where a check was certified 
‘*good”’ by the proper officer, and was 
mislaid for more than six years, that it 
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was not out lawed, and the bank must 
pay it—that the bank’s liability did not 
accrue until payment was demanded. 
The Pennsylvania courts have also 
held that acheck must be drawn in the 
ordinary course of business to entitle 
it to be certified; that if a. check states 
on its face that it is given to be held as 
collateral security, no officer of a bank 
has authority to certify such an instru- 
ment. 

One of the most important questions 
with regard to certified checks, is that 
of the paying teller’s authority to 
certify. In New York, the authority 
of the teller to certify, is recognized as 
a part of his official duty, but it does 
not appear to be so elsewhere. In 
most of the large cities paying- 
tellers undoubtedly do certify checks 
and those who take such checks are 
doubtless protected because a course of 
dealing to certify, and payment of the 
checks by the bank, sufficiently estab- 
lishes his authority. But the import- 
ant point to be borne in mind is this, 
—outside of New York, and possibly 
Chicago—that the teller’s authority to 
certify is not inherent, it does not 
exist merely because he is the paying 
teller, but it must be established from 
some course of dealing binding on the 
bank; and if, in any case where a teller 
had fraudulently certified a check and 
the bank could show it had not con- 
ferred the power to certify upon 
its teller, that he had not been in 
the habit of exercising it, and that it 
had never sanctioned it by paying a 
check certified by him, the holder of 
the check might find himself unable to 
make the bank pay it. In a recent 
case outin St. Louis, this view has 
been taken—that ateller has no im- 
plied or inherent power to certify—and 
the Supreme Court of Pennsylvania in 
a case which arose here in Pittsburgh, * 
favored the same view. That was a 
case of a check drawn on the Nation 
Trust Company, a banking partnership 
in Pittsburgh, back in 1873. There 
were no funds on deposit when the 
payee presented it, but the assistant 





* Hill v. Nation Trust Co., 108 Pa. St. 1 


(1884). 
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teller fraudulently certified it ‘‘ good, 
T. D. Blair, assistant teller.’”” Then it 
was negotiated to an innocent pur- 
chaser and he sued the bank. The 
bank was held liable because by differ- 
ent witnesses, it was proved to be the 
course of dealing of the assistant teller 
to certify, and this course of dealing 
was known to and acquiesced in by the 
bank by the payment of such checks. 
The court held that where authority 
was shown to certify good checks, the 
bank would be liable to an innocent 
purchaser where the authority was 
transgressed and a check was certified 
without funds. But if the holder of 
this check had been unable to prove a 
course of dealing to certify, he would 
have lost his money. This is plain 
from the language of the court. I have 
made an extract of it which I will 
read: 

‘The attempt to prove custom as 
an independent foundation for Blair’s 
authority to certify the check in ques- 
tion, was not successful. The testi- 
mony failed to show any such general 


and uniform usage on the subject as 
would justify the inference that author- 
ity to certify checks is a generally 


recognized incident of the office of 
teller or assistant teller. It is, more- 
over, a grave question whether such an 
usage is not essentially bad, for the 
reason that it is in effect a power to 
pledge the credit of the bank to its cus- 
tomers. But the question does not 
necessarily arise in this case, hence we 
forbear expressing any opinion on its 
merits.” 

That was the language of the Su- 
preme Court of Pennsylvania in 1884, 
and there has since been no judicial 
expression to the contrary. Suppose 
that here in Pittsburgh, where it is al- 
most universal for tellers of banks and 
trust companies to certify, some insti- 
tution was organized which forbid this 
power to its teller, and notwithstand- 
ing, the teller should certify a fraudu- 
lent check for a large amount. Even 
if a general custom of teller’s certifica- 
tion was shown, it is doubtful whether 
the court would uphold it and hold the 
bank liable, any more than if the check 
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had been certified by its bookkeeper or 
its messenger; and if a teller’s certified 
check came from one of the smaller 
cities where the practice was not so 
universal, there would be even greater 
danger. This is a matter in which too 
much must not be taken for granted, 
the law is not sufficiently developed. 

There have been a number of cases in 
New York involving forgeries of certi- 
fied checks and these have led toa defi- 
nition of the obligation of certification. 
In two cases which came before the 
highest court of New York a number 
of years ago checks for a small amount 
had been raised and certified by the 
bank at the increased amount, and then 
negotiated to innocent purchasers. The 
court refused to recognize a general 
custom or understanding that when a 
bank certified a check, it warranted it 
good in every particular, but limited 
the bank’s contract to a warranty of the 
genuineness of the signature and the 
sufficiency of the deposit. In these 
cases, therefore, the certifying bank 
was not liable for the raised amount at 
which it had certified the check. But 
in a very recent case, where a bank 
certified a check after it had been 
raised and had in its possession at the 
time a letter of advice showing the true 
amount, the bank was held liable for 
the increased amount on the ground of 
negligence. 


CHECKS ON REPRESENTATIVE DEPOSITS. 


Another important subject for bank 
clerks to be informed upon concerns 
the payment of checks where the form 
of the account is representative. Gen- 
erally, of course, if a man deposits in 
his private account a check made paya- 
ble to him as agent or attorney or ad- 
ministrator, the bank can safely pay 
out the money on his private check, if 
it has no notice of any misappropria- 
tion. For example, your Supreme 
Court has held* where a check was made 
payable to an administrator, indorsed 
by him in that capacity and deposited 
in his individual account, and the 
amount was afterwards drawn out and 

* Safe Deposit & Trust Co. v. Diamond Nat. 
Bank (decided 1900), 
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appropriated by the depositor that the 
bank was not liable to the estate. The 
court in that case said: ‘‘Upon the 
checks which were received by the ad- 
ministrator he had an undoubted right 
to draw the money; and if he chose to 
thereupon deposit the money thus re- 
ceived to the credit of his own account, 
he had a perfect right todo so. What 
he did was no more than the equivalent 
of such action on his part. The mo- 
ney having gone into his own account 
was subject to be drawn out on his per- 
sonal checks which the bank could not 
refuse to pay. The question is entirely 
different from the one which would 
arise if after the deposit was made it 
was claimed as money of the trust es- 
tate and the bank was notified of the 
claim before it was paid; but that is 
not this case.”’ 

But here is a case worthy of your at- 
tention; it occurred overin McKees- 
port. A man named William Kerr 
gave money at various times to his 
brother Varner Kerr to be deposited in 
abank. Varner deposited the money 
in the Peoples Bank of McKeesport 
and received a pass-book. The account 
was opened ‘‘ Peoples Bank in account 
with William Kerr by Varner Kerr.” 
William could not read nor write. Var- 
ner retained the book but showed it to 
William more than once. In making 
the deposit Varner told the bank he 
was to have entire charge of it. At 
various times Varner drew checks on 
the deposit and lost the money at gam- 
bling. The checks were signed ‘‘ Wil- 
liam Kerr by Varner Kerr.” After- 
wards William sued the bank and re- 
covered. The court held* that as the 
bank knew the money belonged to Wil- 
liam, having accepted it and entered it 
in the pass-book as William’s money, 
the fact that Varner deposited it gave 
him no authority to check it out. This 
was a close decision, for three Justices 
dissented on the ground that Varner 
controlled the money and could put it 
in any name he pleased and the bank 
could pay it out until notified not to do 
so. 





*Kerr v. Peoples Bank of McKeesport, 158 
Pa. St. 905. 
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A little later this case came up. 
A lawyer deposited money in this form, 
‘¢ Frank J. Fertig, attorney for Anna 
Bauman.” The bank paid Fertig’s 
checks which were misappropriations. 
Anna Bauman sued the bank. In this 
case the bank was held justified as the 
form of the account indicated that 
while Mrs. Bauman was the owner, 
Fertig was the depositor, and the bank 
could honor his checks until notified by 
the owner not todoso. Ifthe owner 
did not wish totrust Fertig it was her 
duty to have the form of the deposit 
changed, or at least to notify the bank 
not to pay Fertig’s checks. She did 
not do so. The court distinguished it 
from the Kerr case as the form of the 
deposit there indicated that William 
was both the owner and depositor. 
These cases show that there is some 
very tricky law on this matter, and 
that care is often necessary in the pay- 
ment of these representative accounts. 


CHECKS TO IMPERSONATORS. 


There is a form of transaction which 
has come before the courts of a num- 
ber of states, where one man im- 
personates another man who is a prop- 
erty owner, and obtains a loan in the 
assumed name which is paid by check 
on bank, made payable to the assumed 
name and indorsed by the imperson- 
ator. Then the question will come up 
between the depositor and the bank as 
to who loses the money. It is gen- 
erally held that the depositor loses as 
the check is paid on the indorsement 
of the one to whom the depositor in- 
tended to receive payment. This case 
came before the Supreme Court of 
Pennsylvania recently.t A Doctor 
Bissey owned real estate in Philadel- 
phia. A swindler went to him and on 
pretense of a desire to purchase the 
property, obtained a loan of his title 
deeds. Then the swindler went to a 
real estate agent and pretending to be 
Dr. Bissey, obtained his aid in the 
negotiation of a loan from a savings 
institution. All the necessary docu- 
ments were executed by the impersona- 

+ Pa. Title & Trust Co. v. R. E, Loan & Trust 
Co. (decided in 1902). 
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tor in Dr. Bissey’s name and in due course 
the impersonator received a _ check 
payable to Dr. Bissey which he in- 
dorsed in that name and had cashed at 
the bank. The question came before 
the court whether the drawer of th- 
check, or the bank which paid it, 
should lose the money. The court 
held that the check was given to the 
precise person to whom it was inten- 
ded to receive payment, although he 
used another man’s name in the tran- 
saction; therefore his indorsement was 
not a forgery and the bank’s payment 
was justified. The courts in several 
other states have held the same way in 
similar cases, but in Rhode Island such 
a case has been before the courts and 
they have taken a contrary view, that 
is to say, that the checkdrawer in- 
tended to make payment to the real 
Dr. Bissey, the property owner, and 
that the indorsement of his name by 
any one else wasaforgery. The Penn- 
sylvania court controverts this view 
because the real Dr. Bissey never 
applied for or wanted a loan and would 
have no right to indorse the check. 

I now think I have taken up suffi- 
cient of your time; and I thank you 
for your attention. 

At the close of the address, Mr. 
Thomas D. Chantler of thé law firm of 
Chantler, McGill & McClung of Pitts- 
burgh, was called upon and spoke 
most effectively. He urged upon the 
members the necessity for acquiring a 
legal as well as a practical knowledge 
and showed how mere routine ability 
did not serve them when they became 
bankers of the future. Mr. Chantler’s 
remarks were listened to with marked 
attention and made a lasting impression 


upon the excellent audience present. 
QUESTIONS AND ANSWERS. 


A discussion then followed : 

Mr. MacMillan (of the Enterprise 
National Bank, Allegheny)—Is there 
any time limit to a certified check? 
Suppose a certified check is put up by 
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a firm of contractors on a bid, is there 
any time limit after which it is not good ? 
Mr. Paton—The Supreme Court of 
Pennsylvania held that the statute of 
limitations did not commence to run 
until payment of the check was de- 
manded of the bank in a case where a 
check was mislaid and outstanding for 
more than six years; so I should say - 
the check was good until presented. 

Mr. Mead (of Fidelity Title & Trust 
Co.)—But wouldn’t the certified check 
in that case be invalid because pledged 
as collateral security? 

Mr. Paton—A check must be drawn 
in the ordinary course of business to 
make the certification valid and if it 
shows on its face that it is drawn to be 
pledged as collateral security, no bank 
officer would have authority to certify 
it. But I presume the check in this 
case was a regular form of check, with 
nothing on its face to show for what 
purpose it was to be used, and the cer- 
tification of such a check would be 
valid even though it was put up ona 
bid. It would be the same asif the 
holder deposited the amount in money. 

Mr. Wardrop—I think in such a case 
that the check would not be regarded 
as deposited as collateral security for a 
debt; but rather as an advance or part 
payment. 

Mr. Eggers (of N. Holmes & Sons) 
—I wish to ask a question concerning 
indorsement of collateral notes. Take 
the form of collateral note which, un- 
der the Negotiable Instruments Law, 
is anegotiable instrument. Would not 
the regular indorsement of the payee 
on the back bea sufficient guaranty, 
without the necessity of a special guar- 
anty of its payment by the indorser? 

Mr. Paton—The liability of an in- 
dorser upon a negotiable note is an en- 
gagement to pay the amount, after due 
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presentment at maturity and notice of 
dishonor. If the note was payable on 
demand, payment would have to be 
demanded within a reasonable time, 
and if the design was to hold the note 
for a considerable length of time —be- 
yond a reasonable time—it would be 
necessary to have the indorsement 
coupled with a waiver of demand and 
notice to preserve the indorser’s liabil- 
ity. 

Mr. Eggers—Suppose the note is a 
time note—payable at a fixed period 
after date? 

Mr. Paton—Then payment would 
have to be demanded at maturity and 
the indorser notified in the event of 
non-payment. The indorser’s liability 
would be to pay the note on due de- 
mand and notice; there would be no 
necessity of a special guaranty of pay- 
ment—only a waiver of demand and 
notice in case the note was to be held 
after maturity. 

Mr. Harper (of the Bellevue Realty 
Savings & Trust Co.)—In the Detroit 
certified check case to which you re- 
ferred, if the City Savings Bank had re- 
mained solvent, could not the holder 
of the check have sued them on it, as 
well as suing the indorsers? 

Mr. Paton—Certainly; but the fact 
that they were insolvent made the in- 
dorsers the only responsible persons to 
look to. And again, the bank would 
probably have raised the question of 
the teller’s authority to certify; and 
judging from what has been held out- 
side of New York state, that authority 
could not be established by any general 
custom, but must be established if at 
all, by proving acourse of dealing to 
certify, known to the bank and sanc- 
tioned by the payment of checks cer- 
tified by the teller. 

Mr. Harper—Suppose the authority 
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was established, then would it cover a 
case where the check was fraudulently 
certified without funds? 

Mr. Paton—Yes; so far as the public 
are concerned, if the teller has author- 
ity, they have the right to assume that 
it is properly exercised. Your Supreme 
Court, in the Pittsburgh case to which 
I referred, held that very thing—that 
authority tocertify a good check bound 
the bank where a bad one was certi- 
fied. 

Mr. Harper—One other question. In 
the Bissey case, was there any liability 
of Dr. Bissey, who loaned the title 
deeds? 

Mr. Paton—No; he was the owner of 
the property and it was attempted to 
be mortgaged in his name by some 
one else. The false mortgage did not 
affect him. The loan or loss of his ti- 
tle deeds would not affect his rights. 
So far as he was concerned, he was not 
injured in the least. 

Mr. Hetzell (of the Homewood 
People’s Savings Bank)—Suppose a 
certificate of deposit is made payable 
to John Smith and Mary Smith. If 
John Smith dies, is it safe for the bank 
to pay to Mary Smith ? 

Mr. Paton—That would depend on 
the ownership of the fund; it cannot be 
determined from the form of the de- 
posit alone. There have been a great 
many cases involving that question. 
If it was a case of joint ownership, the 
survivor would be entitled to it; if 
John owned it and put the deposit in 
that form just for convenience then 
the certificate of deposit would not 
take the place of a will and the money 
would belong to his estate and not to 
Mary. It all depends upon the facts. 
Probably, where John Smith and Mary 
are husband and wife, there would be 
a joint ownership and Mary would be 
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entitled to payment upon the death of 
John.* 

Mr. Harper—Suppose the form of 
the deposit was John Smith, or Mary, 
either may draw ? 

Mr. Paton—It would still depend on 
who owned the money, and not on the 
form ofthe deposit. If John owned 
the money ‘‘either may draw” would 
be an authority or agency in Mary to 
draw during his life; but immediately 
upon John’s death the authority would 
Probably if the parties were 
husband and wife, it would be held a 
joint ownership, going tothe survivor. t 

Mr. Birmingham (of the Hazlewood 
Savings & Trust Co.)---In savings 
banks they frequently enter the de- 
posit in terms payable to Johnor Mary, 
either or survivor may draw Very 
often an agreement is made with the 
bank that if one dies, the money shall 
go to the survivor, 

Mr. Paton—It all depends on the 
ownership of the fund—whether 
enough is done tocreate a joint owner- 


cease. 


In Parry's Estate 188 Pa, 33 A purchased letters of 
credit for foreign travel payable to“ A and B™ B. was 
\'s wife. A died abroad and B drew the balance on the 
letters. The auditing judge held that the letters were 
issued to them jointly merely as a matter of convenience ; 
that as they represented the husband's money and there 
was no evidence of a giftor assignment by him to her, 
the unexpended balance should be charged against her. 
But the Supreme Court held that the letters created an es- 
t is between husband and wife, by entireties, and 

in estate goes to the survivor. Drafts, certificates 
veposit or promissory notes, payable to husband and 
fe jointly, have the same effect. The letters were not an 
bsolute gift to the wife of the whole amount, but an es 
n personalty, by entireties, to which she was entitled, 
vivor, as against the executors of the husband's es 


in Flanagan vy. Nash 185 Pa. 41 A, owner of a sum of 
v went with B to the bank and deposited same in the 
tnames of * Aand B; either to draw.” The deposit 
ilso had stamped upon it “either to draw,and in case of 
of either, the survivor to have full power to draw as 
deposit had been duly transferred to the survivor.” 
«death, B drew out the balance. Held B must re- 
to A’s estate. A never parted with the title during 
fetime, having the right to draw out the whole to 
me of her death, hence there was no delivery to B 
o valid gift. The statement that “either might 
or ** survivor might draw * conferred a mere right 
Bto draw the money; but in the absence of words 
ng that if he drew it, he could keep it as his own, no 
y gift could pass to B. In this case the parties were 
isband and wife. 
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ship during life, or whether the de- 
positor remains owner down to the 
time of his death. 

Mr. Wills (of the Mellon National 
Bank)—Has a national bank the power 
to receive deposits on an agreement 
with depositors allowing the bank to 
require notice of withdrawal, such as 
sixty days, before payment ? 

Mr. Paton—-I know of nothing in the 
national bank act which would deprive 
them of such a power but it would 
seem to me avery unusual thing. 

Mr. Wills---The idea is to enable 
national banks in certain places todo a 
savings bank business and pay interest 
on savings accounts not subject to 
check. ‘The point has been raised and 
the power has been 


I understand 
disputed. 

Mr. Paton---The National Bank act 
authorizes the banks to receive de- 
posits and while these are usually pay- 


able on demand there is nothing in the 
act to prevent a bank from making any 
agreement, as to time of payment, 
which the depositor may consent to. 
It isa very common thing for national 
banks in different parts of the country 
toissue time certificates of deposit, not 
subject to check, which are not due un- 
til the certificate matures.* Ido not 
see why a bank could not equally re- 
ceive a deposit, not subject to check, 
evidenced by passbook which would 
not be negotiable, coupled with an 
agreement giving it an option to re- 
quire time notice of withdrawal. Of 
course these deposits could not be 


* For example, in First Nat. Bank v. Security Nat. Bank 
34 Neb. 71 a national bank issued a certificate of deposit: 
* J. N. has deposited in this bank $200 payable to order of 
himself on return of this certificate properly indorsed, 
This certificate is not subject to check.”’ Across the face 
in red ink was written: “This certificate payable three 
months after date at six per cent. per annum for the time 
specified.” The court held this was a time certificate, 
payable three months after date, and the holder could not 
lawfully demand payment before expiration of the three 
months. 
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loaned on real estate security, as sav- 
ings banks invest their funds, and they 
would be subject to the requirements 
of the act as toreserve and manner of 
investment. So faras the legality of 
such a contract of deposit is concerned, 
I think there is no question but that 
the bank hasthe power to make it. 

Mr. Kehew (of the Keystone Bank) 
—The bank would have the same 
power, would it not, as it has to receive 
special deposits? 

Mr. Paton—Yes; the power is to re- 
ceive deposits and these may be gen- 
eral or special, creating a debt, or an 
obligation to return the specific depos- 
it; and general deposits may be re- 
ceived, to be paid on demand, or ata 
future time, or only at the expiration 
of a certain period after notice, if the 
bank so contracts. 

Mr. Musgrave (of N. Holmes & Sons) 
—What is the legal effect of a form of 
certification ‘‘Good for five days only.” 
We have used that certification in cases 
where a depositor does not want to 
send a check away to a distance and 
wants the check certified to be used for 
immediate purposes, and so far it seems 
to have worked all right. 

Mr. Paton:—lI think such a form of 
certification would limit the bank’s 
obligation for five days. After the 
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expiration of five days it would be the 
same as an uncertified check. The 
drawer could stop its payment or draw 
the money out himself and the bank 
would not be under obligation to the 
holder of the check to pay it. 

Mr. Ballard (of the Union National 
Bank) If the drawer of a check has it 
certified and delivers it and then finds 
that he has been defrauded by the man 
to whom he has given it, can he stop 
its payment? 

Mr. Paton—In such a case, of course 
the bank would be bound on its certi- 
fication to an innocent purchaser for 
value; but the notification by the 
drawer that it had been obtained from 
him by fraud would raise a presump- 
tion against its being in the possession 
of a holder in good faith, and the bank 
should, in the interest of its depositor, 
refuse payment, the same as upon 
notification of a lost check or certificate 
of deposit, until any holder who after- 
wards presented it could satisfy the 
bank he was a holder in good faith, for 
value. Ina proper case, if threatened 
with a law suit, the bank might re- 
buire indemnity from its depositor to 
protect it from any damages it might 
sustain. 

The meeting then adjourned. 
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BANKING LAW. 


t Naser Department embraces all the newly decided cases of importance to bankers, bank coun- 


sel and bank directors. 


The experiences they disclose are likewise worthy the careful 


attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein will be furnished on application. 


CERTIFICATION OF RAISED DRAFT. 


Draft for $76 raised by payee to $7,660—Certified by drawee, notwithstanding pos— 
session of advice of true amount—Payment of increased amount to holder bank 
—Culpable negligence of certifying bank estops it from recovering, where holder 
bank pays out amount before notice of forgery 


The Continental National Bank of New York vs. The Tradesmen’s National Bank of 
New York, New York Court of Appeals, January 20, 1903. 


A Philadelphia bank drew on the Con- 
tinental, New York, for $76. The payee 
changed the date, raised the draft to 
$7,660, and it was certified by the Conti- 
nental, notwithstanding it possessed a let- 
ter of advice from the Philadelphia bank 
of the true draft. The payee then deposi- 
ted the raised draft -in the Tradesmen’s, 
which received payment from the Conti- 
nental the following day through the clear- 
ing house. About 4 o’clock of the day of 
payment, the Continental notified the 
Tradesmen’s, but the depositor had al. 
ready withdrawn all but $660. 

Held: The Tradesmen’s bank was not 
liable to refund more than $660, as the 
Continental bank was guilty of culpable 
negligence in certifying and paying the 
check, with the result that the Trades- 
men’s bank parted with the money upon 
the demand of its depositor. 

Further heid, there was no material 
error in the instructions of the trial judge 
to the jury, which would justify a rever- 
sal of the judgment that the Continental 
was entitled to recover only $660, and 
not the full amount. 


The action was brought to recover 
$7,584, with interest; a sum, which, as 
the complaint alleges, was paid by the 
plaintiff to the defendant under a mistake 


of fact. The following facts were dis- 
closed by the evidence upon the trial. A 
cashier’s check, or draft as it is some- 
times spoken of, was drawn by the Phila- 
delphia National Bank, of Philadelphia, 
Pennsylvania, upon the plaintiff, to the 
order of Henry F. Thompson, for $76.00 
and bore the date of June 7, 1894. With 
the date altered to June 12, 1894, and the 
sum payable raised from $76.00 to $7,660, 
this check was presented by someone, on 
June 13, 1894, to the plaintiff’s paying 
teller, with the request for its certifica- 
tion. It was certified and, on the same 
day, it was deposited with the defendant 
to the credit of the payee, Thompson, 
with whom, sometime previously, an ac- 
count had been opened as a depositor. 
On the morning of June 14th, the defend- 
ant sent the check for payment by the 
plaintiff through the clearing house, in 
New York City, and the same was paid 
in the exchanges of the day; both banks 
being members of the Clearing House 
Association. Between two and three 
o’clock of the same day, Thompson drew 
out from the defendant, upon his checks, 
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all of the moneys standing to his credit 
in account, except the sum of about $660; 
disappeared and was never found. Later 
in the afternoon, between four and five 
o’clock, the plaintiff's clerks discovered 
that the check had ‘been fraudulently 
raised and at once looked up, and gave 
Notice to, the defendant’s cashier. This 
action was then instituted to recover the 
amount, which the plaintiff had paid out 
upon the certified check, in excess of the 
amount for which it had originally been 
issued to its payee. 

It appears that the Philadelphia bank 
kept a deposit account with the plaintiff, 
upon which it would draw, in the form of 
cashier’s checks. When its account was 
drawn upon in this way, it was accus- 
tomed, upon the same day, to advise the 
plaintiff by letter of the same and that 
practice was followed in the present in- 
stance. The letter of advice was received 
by the plaintiff and was handed to the 
proper bookkeeper, whose duty it then 
became to keep and to observe the same 
for the purposes of comparison with the 
check when presented. Such cashier's 
checks bore serial numbers and these 
numbers would be stated in the letters of 
advice. That was, also, done in the 

resent instance. When, on June 13th, 
certification of this cashier's check was 
demanded, the teller asked of the book- 
keeper about its correctness, exhibiting it 
to him, and he received an affirmative an- 
swer. As was his duty, he made the 
requisite entries of the certification, ex- 
cept that he omitted to enter the serial 
number which the check bore. When, in 
the afternoon of the day, the bookkeeper 
came to post his books, he observed that 
the serial number of the check, which had 
been certified, was lacking in the teller’s 
entry of the certification and the general 
bookkeeper’s attention having been called 
to this important omission, he said that 
they would wait until the check came in. 
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On the following morning, the check was 
received from the clearing house by the 
plaintiff; but the discovery of its fraudu- 
lent alterations, in date and in amount, 
was not made until after four o’clock in 
the afternoon and resulted, then, from 
comparison with the letter of advice. 
According t9 the rules and practice with 
respect to clearances of checks, drafts, 
etc., by banks, which are members of the 
Clearing House Association, the same 
are brought to the clearing house at ten 
o'clock in the morning of the day follow- 
ing their deposit and such exchanges are 
then made between the various banks 
that, within half an hour, each bank has 
received back the drafts made upon it. 
Its account with the clearing house will 
then make it appear, either as a debtor, 
by reason of the sum total of the drafts 
upon it exceeding in amount that of those 
held by it upon other banks, or as a cred- 
itor, if the converse be the fact. If it is 
a debtor in the day’s exchanges, it must 
pay the balance appearing against it be- 
tween 12.30 and 1.30 o'clock to the man- 
ager of the clearing house; while, if a 
creditor, it must receive the balance ap- 
pearing due to it from the manager at 
1.30, Or as soon thereafter as the amounts 
can be made up and proved. By another 
provision of the clearing house rules, all 
checks, drafts, etc., which are missent, or 
are not good, for any cause, are to be re- 
turned on the same day to the bank from 
which they came, and claims arising upon 
the same are to be adjusted directly with 
the particular bank concerned, and 
“should be made before 3 o’clock of the 
same day.” On June 14th, both the 
plaintiff and the defendant appeared, as 
the result of the day’s exchanges, to be 
creditors of the clearing house and the 
balances in their favor were paid by the 
manager. 

It was proved that, upon the receipt by 
the plaintiff from the clearing house of 
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the checks, drafts, etc., in the exchanges 
of the morning, according to the usual 
practice, the same were sorted in conve. 
nient bundles; the certified checks being 
separated for comparison with entries. 
All checks were finally canceled by per- 
foration and this procedure never occu- 
pied to exceed three hours of time; being, 
therefore, presumably completed by, or 
before, 1.30 o’clock. It also appeared 
that Thompson, the payee of the check 
and depositor with the defendant, was 
unknown to the latter; having been re- 
cently accepted as a customer, without 
any reliable information concerning him. 
When he desired to draw out the moneys 
from the defendant, between two and 
three o’clock in the afternoon of June 
14th, the paying teller first ascertained 
that his checks were drawn upon a deposit 
account made up, with the exception of a 
few dollars, from the previous day’s de- 
posit of the certified check and then paid 
out the moneys in reliance thereupon. 
The defendant’s paying teller, also, tes- 
tified that, in the course of his experience, 
the custom was for banks to make re- 
clamations between haif-past twelve and 
half-past one o’clock of the day and they 
were made upon the paying teller. 

The case was submitted to the jury 
and a verdict was rendered for the plain- 
tiff for a sum, which represented the bal- 
ance remaining with the defendant to the 
credit of its depositor and which defend- 
ant conceded to the plaintiff. The judg- 
ment upon the verdict has been unani- 
mously affirmed by the Appellate Division, 
in the first department, upon the plain- 
ulff's appeal from the unsatisfactory ver- 
dict, and an appeal has been, further, 
taken to this court. 


George W. Wickersham, for appellant. 
Charles E. Rushmore, for respondent. 


Gray, J. This case comes to us upon 
questions of law, raised by exceptions tak- 
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en upon the trial. All questions of fact 
depending upon conflicting testimony, or 
upon inferences from the evidence ad- 
duced, have been forever settled by the 
unanimous affirmance of the judgment at 
the Appellate Division. It is quite obvious, 
as well from the nature of the pleadings, 
as from the course of the trial, that the 
questions to be decided by the jury rela- 
ted to the negligence of the plaintiff in 
giving certification to the check, when it 
was in possession of a letter of advice 
showing that the check had been raised 
since its issuance; to its continuing ne- 
glect to ascertain the alterations in the 
check, when received through the clear- 
ing house exchanges on the following 
morning, and, thereupon, to make a 


reclamation upon the defendant within a 
reasonable, or the usual, time for so doing, 
and, lastly, to what justification, if any, 
the defendant had in paying out to its 
depositor the moneys represented by his 


deposit of the certified check. The ver- 
dict of the jury must be regarded as estab- 
lishing all these questions adversely to 
the plaintiff and we must consider the 
plaintiff as having been culpably negli- 
gent in its course of dealing with the 
check, which, indeed, was not disputed, 
and the defendant as having paid out the 
moneys in good faith, relying upon what 
the known facts appeared to represent. 
The right of a bank, certifying a check 
erroneously, to bring an action to recover 
back moneys paid upon the certified check 
as moneys paid by mistake, as a general 
proposition, is not questioned. If there 
was nothing more of the case than that 
fact, the plaintiff’s right of recovery 
would be undoubted, but its negligence in 
certifying the check was continued in 
subsequently accepting and paying it; 
with the result that, in reliance upon the 
apparent attitude and the acts of the 
certifying bank, and in the usual course 
of business, the defendant parted with 





172 THE BANKING 


the moneys upon the demand of its de 
positor. Thus, the question becomes 
one of where, as between the parties, the 
burden of the loss shall rest. The ver- 
dict of the jury having determined the 
plaintiff to have been the culpably neg- 
ligent one, the judgment should settle 
that question; unless some error of a 
material character has been committed 
upon the trial. 

The principal error which the plaintiff 
insists upon is to that portion of the 
charge, in which the trial judge said to 
the jury that, ‘* the question seems to me 
to be narrowed down to a single one, and 
that is whether the Continential National 
Bank, at the time that they certified the 
draft of the Philadelphia bank drawn 
upon it, were guilty of culpable negligence 
in doing so. That appears to be about 
the question involved in this case. And 
that is, as I understand the question as 
stated by Mr. Justice INGRAHAM in his 
opinion in this case on appeal.”” To this 
observation of the trial judge, the plain- 
tiff excepted and it is argued, in support 
of the exception, that it enlarged the rule 
of law with respect to the effect of certi- 
fication, as it had been established by the 
decisions, and that the jurors were left to 
find adversely to the plaintiff, irrespective 
of whether the defendant had paid out 
the moneys to its depositor in reliance 
upon the plaintiff’s payment of the certi- 
fied check. That this expression of opin- 
ion by the trial judge, could not have 
prejudiced the plaintiff’s case, I entertain 
no doubt. Upon its face, it was but a 
personal reflection of the trial judge and 
not, actually, an instruction to the jury. 
It was uttered after the jury had been 
informed as to the nature of the cause of 
action and of the defense, and after they 
had been correctly instructed as to the 
legal effect of the certification of a check, 
by a citation from the opinion of this 
court in Clews v. Bank of New York Nat. 
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Banking Assn. The observation was 
followed, immediately, by a reference to 
the decision of the Appellate Division 
upon the case, as it had come up from a 
former trial of the issues. The opinion 
then rendered in that court was quoted 
from, in the following language: ‘‘ It was, 
at least, a question for the jury to deter- 
mine whether or not, with the knowledge 
of the facts which had been communi- 
cated to the officers of the plaintiff, it 
was culpable negligence on their part to 
receive this draft, as they did, on the 
morning of June fourteenth, at about 
half-past ten o’clock, without examina- 
tion or verification, and to retain it until 
after two o’clock; and ifthe jury should 
find in the affirmative, and that the defend- 
ant made the payment to its depositor relying 
upon the acceptance and payment of the draft 
by the plaintiff, the defendant would be 
exonerated from liability for anything 
more than the amount remaining in its 
hands to the credit of the fraudulent 
depositor, when notice of the forgery 
was given to the defendant.” The trial 
judge added, *‘ That is the rule which I 
am bound toadopt in this case, because 
we are all bound by the decision of the 
Appellate Division of this court. The 
jury was, thus, distinctly told that, in law, 
the plaintiff was precluded from recover- 
ing back the amount, which it had _ paid 
upon the fraudulent check, only, it “the 
defendant made the payment to its de- 
positor relying upon the acceptance and 
payment of the draft by the plaintiff.” 
Therefore, the facts in evidence were 
reviewed and the rule of law, which the 
trial judge had announced as controlling 
in the case, was repeated, in similar lang- 
uage, at the close of the charge. I do 
not think that we should isolate the 
particular observation which was objected 
to, in order to find error, The observa- 
tion should be considered in connection 
with the whole of the charge upon the 
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subject and error could only be predi- 
cated if, upon such consideration, it was 
plain that the jury may have been misled 
as to the scope of their investigation. 
Standing alone, an inference was of course, 
possible from the casual expression of the 
trial judge as to how the question ap- 
peared to him; but the jurors were dis- 
tinctly, and repeatedly, informed as to 
what the law obliged them to determine. 
They were instructed that the defendant’s 
reliance upon the acceptance and pay- 
ment of the check by the plaintiff was a 
necessary adjunct to an affirmative finding 
of culpable negligence in the plarntiff, in 
order to support a verdict for the defend- 
ant. Assuming that the trial judge’s 
remark was incorrect, by itself, it could 
have had no effect upon the jurors’ mirds. 
They were carefully instructed by what 
considerations they should reach a con- 
clusion upon the relative rights of : the 


parties. Indeed, their attention was 


directed to the importance of determining 


at what time the draft was paid by the 
exchange of checks, and they were told 
that “it makes some difference in this 
case as to when that took place * * * 
The question is, when it was paid.” While 
the certification was an initial fault, which 
might be regarded as inducing the subse- 
quent careless conduct of plaintiff’s clerks, 
it is quite significant that the trial judge 
did not leave the case with the jury upon 
the proposition that the fault was sufficient, 
alone, to charge the plaintiff with the loss, 
In emphasizing the first act of certifying 
the check, as the feature, which, under 
the circumstances, most impressed him, 
the trial judge did not mislead the jury; 
because, if that was culpable negligence, 
the plaintiff had come under a respon- 
sibility from which it should, and might, 
have discharged itself by the exercise of 
ordinary care. In failing to do so, we 
have a situation where the plaintiff's 
negligence was unbroken and which es. 
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tops it from raising a question about the 
insufficiency of certification alone to 
charge it with the loss. 

There is no question but that the lia- 
bility, or obligation, which a bank assumes 
in certifying a check drawn upon it, is 
well settled by decisions of this court, 
and with such definiteness of expression 
as to lend to it the greatest weight. (See 
Marine National Bank v. National City 
Bank, 59 N. Y., 67; Clews v. Bank of 
New York Nat. Banking Assn., 89 ib., 
419). 

In National Marine Bank v. National 
City Bank, the plaintiff sued to recover 
from the defendant moneys, which were 
alleged to have been paid by mistake. 
A check on the former had been altered, 
as to date, payee and amount, and, on 
presentation, had been duly certified. It 
was deposited with the defendant and, on 
the following morning, its amount was 
paid by the plaintiff. The depositor with 
the defendant was unaware of the altera- 
tions and relying upon the certification 
alone, had given to the person offering 
the certified check its equivalent in gold. 
A judgment recovered by the plaintiff 
was upheld by this court and the doctrine 
was laid down, in strong language, that 
the certifying bank was not deemed to 
warrant otherwise as to the check certified 
than the genuinenesss of the drawer’s 
signature and the sufficiency of his credit, 
and it was said that “there is no ground 
of reason, or authority, for extending the 
rule to matters not being especially with- 
in the knowledge of the certifying bank.” 
In that case, there was no question of a 
loss by the defendant. It still had the 
moneys and the question was, solely, as 
to its liability to refund them, for having 
been paid under a mistake of fact. It 
had not changed its position. 

In Clews v. Bank of New York Nat. 
Banking Assn., the question discussed in 
the opinion was as to the liability of the 





174 


defendant upon a foreign draft, which it 
had certified and which certification it had, 
upon the inquiry of a clerk of the plain- 
tiffs, pronounced to be good. At the 
time of certification, the draft had been 
altered in date, name of payee and amount. 
The inquiry was made by the plaintiffs, 
before taking it in payment for some 
bonds. It was held, as in the Marine 
Bank case, that the defendant’s liability 
was like that of the acceptor of a draft 
and its certification ‘‘ guaranteed the 
genuineness of the drawer’s signature, 
and represented that it had funds of the 
drawer in its possession sufficient to meet 
the check, and it engaged those funds 
should not be withdrawn from it by the 
drawer, to the prejudice of any bona fide 
holder of the check; and the certificate 
did not impose upon the defendant any 
further or greater responsibility.” It was 
said that “when a check has been raised 
by some person without authority before 
certification, the certifying bank cannot 
be called upon in consequence of its cer- 
tification, to pay the amount of the raised 
check; and when a bank has thus certified 
a raised check by mistake and _ subse- 
quently pays the money thereon, without 
any culpable negligence on its part, it 
can recover the amount thus paid as 
money paid by mistake.” (Citing author- 
ities.) ‘“ The certification of a check,” it 
was observed, ‘“ never imports that there 
is money in the bank absolutely applicable 
to the payment of the amount named in 
the check. * * * It simply imports 
that the drawer has money to the amount 
of the check, which will not be withdrawn, 
and which will be paid upon the check if 
it is properly payable thereon.” In that 
case, which had several trials, a judgment, 
finally, recovered by the plaintiffs was 
affirmed; because it rested upon a finding 
by the jury of culpable negligence in the 
defendant, in having answered the in- 
quiry by the plaintiffs, without referring 
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to the information which it possessed. 
(105 N. Y., 398; 114 ib., 76.) 

In the Marine Bank case, Judge Allen 
took occasion to remark that if the court 
had unduly limited the liability of the 
certifying bank and had denied the po. 
tency of the act of certification, which, 
for the convenience of business transac- 
tions, it was thought it should have, the 
remedy was in the modification of the 
form of the certificate, so as to express 
the enlarged obligation contended for. 

The rule of law, as laid down in these 
cases, with respect to the effect of certi- 
fication, should have no amplification. 
Indeed, the concession is made by the 
respondent that certification does not 
guarantee the genuineness of any portion 
of the body of the check and that no duty 
rests upon the certifying bank to make 
inquiry relative to such genuineness, and 
upon the request of the plaintiff, the jury 
was instructed to similar effect. The 
rule rests upon the plain reason that a 
certifying bank is bound to know the 
signature of its depositor and the condi- 
tion of his account with it; but that it is 
not bound to know the handwriting of the 
body of the check. Certification, there- 
fore, within the authorities, as in the case 
of the acceptance of a bill of exchange, 
has reference to facts, which are legiti- 
mately chargeable to the knowledge of 
the certifying bank, and not to any other 
fact about the paper. (Story on Bills, 
§§ 262, 263; Bank of Commerce v. Union 
Bank, 3 N. Y., 230; National Bank of 
Commerce in N. Y. v. National Me- 
chanics’ Banking Association, 55 ib., 211; 
Marine Nat. Bank v, National City Bank, 
supra. ) 

The liability of the plaintiff to bear 
this loss does not rest upon the mere 
certification of the draft, it arises by 
reason of the estoppel, which its con- 
tinued neglect had worked. When the 
plaintiff so tardly discovered the altera- 
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tions in the check, it was, then, too late 
to protect itself, or the defendant, from 
loss. The money was no longer under 
the control of the latter. Certification 
had given to the check a measure of cur- 
rency, by its guaranty of signature and 
of funds, and the defendant, in the due 
and regular course of the banking busi- 
ness, having paid out the moneys upon 
warrantable presumptions of correctness 
and of payment, the plaintiff should not 
be heard upon its demand for the repay- 
ment of the moneys. The plaintiff was 
guilty of culpable negligence in certifying 
the check and in paying and retaining it, 
thereafter, and these facts being estab- 
lished, it would be highly inequitable to 
admit its right to recover. The remark 


of the trial judge may well be regarded 
as a justifiable reduction of the facts 
proved to the proposition stated by him; 
which, if not correct in law when taken 
alone, does not constitute reversible error, 
because of its explanation from the con- 


text. 

It is, then, urged by the appellant that 
the court erred in refusing to charge upon 
its request, “ that under the constitution 
of the New York Clearing House Associa- 
tion * * * checks presented by one 
member against another member are 
actually paid until three o’clock in 
afternoon of the day on which they are 
delivered at the Clearing House to the 
bank against which they are drawn,” and 
‘*that a check or draft presented to the 
bank on which it is drawn through the 
New York Clearing House cannot be con- 
sidered as paid until (1) either the drawee 
bank has paid into the Clearing House 
the amount which it owes to the Clearing 
Hlouse as a result of the previous day’s 
transactions, or (2) it has received from 
the Clearing House the amount due to it 
as a result of the said transactions.” To 
the first request the trial judge replied 
that he “ declined to charge any further 


not 
the 
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than he had already charged to the jury,” 
and he declined the second, ‘“ because 
that was a question of fact for the jury.” 
It is not quite perceptible how the second 
request has any relevancy, upon the facts 
of this case. In his charge, the trial 
judge had instructed the jury that as the 
two banks ‘‘were both members of the 
Clearing House Association, they were 
both bound by the rules of the association,” 
and they “ might take the rules of the 
association * * * into consideration 
in determining as to when the draft was 
paid in the exchange of checks, * * * 
The question is when it was paid. The 
Continental bank claims that as soon as 
it discovered the forgery, which was about 
four o’clock in the afternoon, it gave all 
the notice it could give, under the circum- 
stances, to the Tradesmen’s bank.” The 
argument is made that, by refusing to 
charge the requests, the court submitted 
the construction of the clearing house 
rules to the jury and, therefore, erred. 
I do not think that that was the case. It 
was a question of fact, upon the evidence, 
as to whether the defendant was entitled 
to regard the check as paid. The clear- 
ing house rules do establish periods of 
time at, or within, which the daily ex- 
changes of checks and payments of re- 
sultant balances shall be made. The hour 
for making exchanges is ten o’clock pre- 
cisely. When the daily exchanges are 
completed at the clearing house, the 
banks which appear as debtors to the 
clearing house, are obliged to pay the 
balances against them between twelve- 
thirty and one-thirty P. M., and balances 
in their favor are to be paid at one- 
thirty o’clock, or as soon thereafter as 
they can be made up. As to reclama- 
tions arising upon checks, or drafts, not 
good for any cause and which are to be 
made directly between the banks con- 
cerned, the clearing house rule simply 
provides that they “ should be made be- 
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fore three o’clock.”” In this case, both 
the plaintiff and the defendant were 
creditors of the clearing house and they 
were paid. The plaintiff made no re- 
clamation upon the defendant, until be 
tween four and five o’clock in the after- 
noon. According to the testimony of 
the defendant’s clerk, it had been cus- 
tomary to make reclamations between 
half-past twelve and half past one o’clock 
of the day. It wasclearly, in my opinion, 
a question for the jury to say, upon con- 
sideration of the provisions of the rules 
and of the evidence in the case, whether 
the defendant was warranted in consider- 
ing the check as one that had been paid. 
In the next place, I do not think that the 
plaintiff is in a position to take this ob- 
jection, in view of its own negligent 
conduct. The clearing house rules had 
no application to the case. The question 
was one of the good faith of the defend- 
ant, in paying out the moneys to its de- 
positor when it did, and that was one 
purely, of fact upon all the evidence, 
which the verdict of the jury has settled. 
It was not one to be determined by a 
construction of the rules of the clearing 
house. 

It is further urged by the appellant 
that the court erred in refusing to charge, 
at its request, “that the plaintiff owed no 
duty to the defendant to compare the 
draft in question with the letter of advice 
from the Philadelphia National Bank 
before accepting the same, and, making 
no representation to the defendant as to 
the genuineness of the body of the draft, 
it is not estopped from showing that the 
money was paid under a mistake of fact 
and should be refunded.” The trial 


judge declined to charge in that respect, 
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further than he had referred to the sub 
ject-matter in his charge. I think that 
there was no error in the ruling. What 
the trial judge had said in the charge had 
sufficiently covered the subject of the re- 
quest. It may be true that the plaintiti 
owed no duty of the kind to the defend- 
ant, in particular; but that is not the deter- 
mining question. The question 
whether the plaintiff had been so culpably 
neglectful of its general duty, after giving 
the check the currency imparted by its 
certification, and had been so careless in 
the matter as to estop it from recovering 
in this action, The triai judge had in- 
structed the jury, in effect, that as the 
law was settled, the fact of a culpable 
neglect in certifying the check must be 
accompanied by the further facts of its 
acceptance and payment, and of the pay- 
ment by the defendant to its depositor 
in reliance thereupon. The estoppel 
upon the plaintiff was created by its 
whole conduct, from the first error in 
certifying the check, to the subsequent 
errors of its payment and retention. 

I think that no material errors were 
committed upon the trial and that the 


was 


case was fairly submitted to the jury upon 


the question of fact which it involved. 

For the reasons given, the judgment 
snould be affirmed, with costs. 

BARTLETT and WERNER, J J., concur; 
PARKER, Ch. J. HaiGHT, MARTIN and 
Vann, JJ. concur in the result and in 
the opinion, except in so far as it seems 
to undertake to define the boundaries of 
certification of checks, and as to all that 
is said in that direction no opinion is 
expressed, it not being deemed necessary. 

Judgment affirmed. 
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CERTIFICATION OF CHECK FOR DRAWER. 


A case which illustrates the different legal effect where a bank certifies a check for 
the holder and for the drawer: in the former case, the drawer is discharged from 


liability; in the latter, not. 


A case growing out of the failure of the 
City National Bank of Buffalo, involving 
the effect of certification by that bank of 
a number of checks for the drawer, as 
releasing a surety company which had 
guaranteed to the drawer deposits against 
which the checks were drawn, is passed 
upon by the New York Supreme Court, 
appellate division, fourth department. * 

The state commissioner of excise depos- 
ited funds collected, in the City National 
Bank of Buffalo, as well as in other banks. 
The Union Surety & Guaranty Co. (pur- 
suant to section 13 of the liquor tax law) 
became a surety for the bank, and gave 
the excise commissioner a bond, condi- 
tioned that the bank would safely keep 
the deposits and promptly pay them on 
legal demand. 

The deputy commissioner drew seven 
checks against the deposit, payable to 
supervisors and other officials, to whom 
the money was properly payable, aggre- 
ting $3,795.53. These seven checks, as 
they were issued, were certified by the 
bank. All were delivered to the respec- 
tive payees, but payment was refused as 
the bank in the meantime had _ failed. 
There was no undue delay in delivery by 
the drawer, and no tardy presentation by 
the respective payees. 

At the time the checks were certified, 
the officers of the bank, apparently with- 
out the knowledge or acquiescence, either 
of any of the payees, or the drawer, 
transferred to the account of each payee 
the amount represented by his check. 

As the checks have never been paid, 
the state commissioner of excise brings 

* Cullinan v. Union Surety & Guaranty Co., 
January 27, 1903. 


this action against the surety company 
to recover on its bond. 

The surety company contends that the 
fact that the checks were certified was a 
transfer to the credit of each payee of the 
amount of his check, releasing the drawer, 
and consequently the surety company. 

The court holds this position untena- 
ble. It says: The effect of certifying the 
checks was that the bank guaranteed the 
genuineness of the signature of the 
drawer, that it had in its custody sufficient 
funds to meet them, and agreed that the 
money should not be withdrawn to the 
prejudice of the holder of the check. 

The payee of a certified check, where 
the certification is procured by the 
drawer, is not a party to the transaction 
and is not bound by it. In Bank v. 
Leach, 52 N. Y. 350, the check was pro- 
cured to be certified by the holder, and 
not by the drawer, and it was held that 
this act on the part of the holder dis- 
charged the drawer, and operated as a 
payment between these two. But the 
court of appeals said, “this would not 
discharge the drawer of a check who 
himself procured it to be certified, and 
then put it in circulation.” 

The reason for the rule would seem to 
be that, where the drawer procures the 
certification himself, the bank knows that 
the check has not been put into circula- 
tion, and the act done is for the benefit 
and at the instance of the drawer. The 
payee of the check has taken no part in 
the certification, and it is done without 
his knowledge. On the other hand, 
where the holder of acheck presents it to 
the bank and procures its certification, he 
is the one that secures the transfer of the 
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fund to his own account and consequent- 
ly the drawer is discharged. If the rule 
contended for by the surety company is 
correct, it would be unsafe for one to 
accept a certified check, unless he well 
knew the bank was solvent. The certifi- 
cate to a check, instead of adding to, 
might lessen its value as commercial 
paper. 

The Negotiable Instruments Law (sec. 
tion 324) is as follows: “ Where the holder 
of a check procures it to be accepted or 
certified, the drawer and all indorsers are 
discharged from liability thereon.” This 
limits the discharge of the drawer to the 
act of the holdez in procuring the certifi- 
cate. 

The payees of the checks did not know 
of the transfer of the money to their 
accounts, and consequently never as- 
sented thereto, They presented the 
checks for the money in the usual way, 
and failed to get it. They may have de- 
sired payment on the checks, instead of 
having the money placed to their credit 
without any knowledge or any action on 
their part. If the position taken by the 
surety company is correct, the bare 
acceptance of the checks operated as a 
payment to the extent of the sums which 


If an order be drawn payable out of a 
specified fund to become due from the 
drawee to the drawer, acceptance thereof 
binds the drawee to the extent only that 
such fund becomes available for the pur- 
pose. The force, as an order, of a writing 
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ACCEPTANCE OF ORDER ON SPECIFIED FUND. 


McMurray v. Sisters of Charity, N. J. Court of Errors and Appeal, November 17, 1902. 





they purported to represent. We find 
no authority sustaining any such princi- 
ple. 

The condition of the bond of the surety 
company is that the bank will promptly 
pay the money upon legal demand there- 
for. This condition has not been com- 
plied with. But it appears that since the 
bank has been in the hands of a receiver, 
dividends to the amount of 50 per cent. 
have been made; and those represented 
by the seven checks in question are still 
retained by the receiver and no payment 
has been made on the checks by reason 
thereof. It does not appear whether or 
not the checks have ever been returned 
to the excise commissioner or been can- 
celled. 

Judgment against surety company for 
the amount of the seven checks, but re- 
quiring the excise commissioner to pro- 
duce the checks for cancellation, or 
transfer to the surety company and for- 
mally assign his interest in the funds in 
the hands of the receiver, including his 
interest in any subsequent dividends 
which may be declared. Cancellation or 
assignment to be made simultaneous with 
payment of judgment. 





as follows: ‘We authorize you to pay to 
R. T. M. & Bro. the sum of $2,360 (80 % 
of our contract with him for ironwork on 
St. Mary’s Hospital at Passaic, N.J.) same 
to be deducted out of our eighth pay- 
ment,”—is limited to the designated fund. 
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LEGAL DECISIONS. 


NEW JERSEY CORPORATIONS. 


Right of Stockholders to Examine Stock and Transfer books — Remedy by Man- 
damus in court’s discretion. 


The State, ex rel O'Hara v. National Biscuit Company, and James B. Vredenburgh, 
Registered Agent, Supreme Court of New Jersey, February 24, 1903 


1. The right to examine the stock and 
transfer books of corporations is, by the 
33rd Section of the General Corporation 
Act of this State (P. L. 1898, p. 409), 
accorded to stockholders in their capacity 
as such; hence, in the enforcement of 
such right by mandamus it must appear 
that the right which the relator seeks to 
exercise is germane to his status as a 
stockholder, 

2, A statutory provision originally 
enacted under the title of “An act to 
prevent fraudulent elections in incor- 
porated companies and to facilitate pro- 
ceedings against them” will have the 
limitation imposed by such title im- 
pressed upon it, nothwithstanding its 
re-enactment in subsequent revisions of 
the law under the title of ‘‘An act con- 
cerning corporations’ and hence, not- 
withstanding the generality of its lan. 
guage, does not extend the right of the 
stockholder to examine corporate books 
beyond that accorded to him at common 
law, or entitle him to the remedy by 
mandamus save as a discretionary writ. 


Rule to show cause why a mandamus 
should not issue to compel the defendant 
corporation and its registered agent in 
this State to permit the relator to examine 
its stock and transfer books during ordin- 
ary business hours. 

The testimony established the following 
facts: The relator was, on October 11, 
1902, the registered owner of five shares 
of the common stock of the defendant 
corporation. On that day, during ordin- 
ary business hours, he applied to James 
Bb. Vredenburgh, Esquire, the registered 
agent of the said corporation, to be 


allowed to examine the stock and trans- 
fer books of the said company, stating 
that he, the relator, represented a claim 
against a certain man by virtue of legal 
proceedings, and that his object in seek- 
ing to examine the said books was to find 
out whether this man owned or had re- 
cently transferred shares of stock of the 
said corporation. The relator’s right to 
examine the said books for this purpose 
having been denied, this rule to show 
cause was allowed on October 13, and 
filed on October 16, tg02, and on October 
17, 1902, a certain amended certificate of 
incorporation of said company was filed 
in the office of the Secretary of State. 


For the relator, John S. Parker (New 
York Bar). 


For the defendant, Albert C. Wall. 


The opinion of the Court was delivered 
by 

GarRISON, J.: This application involves 
the question whether the qualified right 
of a stockholder to inspect the books of 
his corporation, as that right existed at 
common law, has, with respect to stock 
and transfer books, been transformed 
into an unqualified right by force of the 
thirty-third section of the Corporation 
Act of this state (P. L. 1898, p. 409). 
At common law such restrictions as were 
imposed upon this right, whether as to 
mode of procedure or matter of substance, 
were judicial regulations incident to the 
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exercise of a discretionary power over a 
topic no covered by specific legisiation 
It is not perceived that the enactment of 
such legislation infringes upon any pre- 
rogative recognized under our judicial 
system. If the legislature has conferred 
upon all stockholders an absolute right to 
inspect certain corporate books for all 
purposes the duty of the court is to en- 
force such right by its writ of mandamus. 
The rule of the common jaw with respect 
to the right of stockholders to obtain, by 
mandamus, an inspection of corporate 
books is correctly stated in the opinion 
delivered in this court in the case of Bru- 
ning v. Hoboken Printing and Publishing 
Co., 50 Atl. Rep., p. 906. The relator 
does not deny the discretionary nature of 
the writ at common law, or that this dis- 
cretionary character still obtains in this 
state, save as it has been altered by the 
legislature. His contention is that with 
respect to the examination of stock and 
transfer books, the legislature has con- 
ferred upon stockholders an absolute right 
that abrogates the judicial discretion nor- 
mally incident to the writ in question. 
The statutory provision upon which this 
claim is rested is the first clause of Sec- 
tion 33 of “An act concerning corpora- 
tions” (Revision of 1896, as amended by 
Pamphlet Laws of 1898, p. 409), which is 
in these words: “ Every corporation shall 
keep at its principal and registered office 
in this state the transfer books in which 
the transfer of stock shall be registered, 
and the stock books which shall contain 
the name and address of the stockholders, 
the number of shares held by them re- 
spectively, which shall at all times during 
the usua! hours for business be open to 
the examination of every stockholder.” 

I do not find in this language a legisla- 
tive grant broad enough to cover tae 
plaintiff's contention, or discover in it 
any purpose to dispense with the judicial 
discretion incident to the enforcement of 
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its provisions. The right to inspect th 
books that contain the names, addresses 
and quantum of interest of holders of 
shares in a corporation is given to “stock- 
holders,” a term that not only defines 
the class upon which the right is con- 
ferred, but also indicates the capacity in 
which the right is to be enjoyed, namely, 
that it must be with respect to the re- 
lator’s interests as a stockholder, or be 
germane to his status as such. If this is 
the correct interpretation of this language 
it affords no support for the relator’s 
contention that it confers upon him a 
right superior to and in excess of that 
obtainable under the settled practice of 
the discretionary proceeding that he has 
evoked. If, however, instead of inter- 
preting the language of the legislative 
grant, we pass to its construction, a like 
effect must be given to it, so far as this 
relator is concerned. 

The provision in question first ap- 
peared as a statute on December 8, 1825, 
under the title of ‘‘An act to prevent 
fraudulent elections by incorporated com- 
panies and to facilitate proceedings 
against them (Harrison, t12).” Under 
this title it was continued in the Revised 
Statutes of 1846 (R. S. 139). In the Re- 
vision of 1874 it was transferred to and 
re-enacted as Section 36 of “ An act con- 
cerning corporations ” (Revision, p. 183). 
In 1896 it was again re-enacted in the 
Revision of that year as Section 33 of 
‘* An act concerning corporations,” omit- 
ting the words ‘‘ for thirty days prior to 
any election of directors,” and without 
further modification was continued in the 
amended act of 1898, p. 409. 

The effect to be given to this course 
of legislation is definitely settled by the 
decision rendered in the Court of Errors 
and Appeals in the case of Fries v. Hen- 
drickson, 16 Vroom, 555. The statutory 
provision under review in that case was: 
“ Every warrant of attorney for confess— 
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ing judgment which shall be included in 
the body of any bond, bill or other in- 
strument for the payment of money shail 
be void and of no effect; and such bond, 
bill or other instrument shall have the 
same force, and no other, as if the said 
warrant of attorney had not been incor- 
porated therein.” (Revision, p. 81, Sec. 1.) 

The contention of the plaintiff in error 
in that case was that this statute, stand- 
ing in unqualified terms as part of a gen- 
eral act, laid down a general rule with 
respect to its subject matter. In dispos- 
ing of this contention adversely Mr. 
Justice Depue, delivering the opinion of 
the court, said: 

“The statutory provision in question 
was passed in 1799, as Section 13 of an 
act entitled ‘An act to regulate the 
practice of courts of law.’ Rev. L., p. 
415. It was continued in the Practice 
act in the Revision of 1846, Rev Stat., 
p. 931. In the Revision of 1874 it was 
transferred to and re-enacted as Section 
1 of ‘An act directing the mode of enter- 
ing judgments on bonds with warrants of 
attorneys to confess judgments.’ Rev., 
p. 81. Under the provision of our con- 


stitution, the title of a statute is not only 
an indication of the legislative intent, but 
is also a limitation upon the enacting 


part of the law. It can have no effect 
with respect to any object that is nut ex— 
pressed in the title. Applying this canon 
of construction, I think it is clear that 
this statute must be construed to be a mere 
regulation of practice in our own courts.” 

Inasmuch as the limitation to the 
‘‘ practice in our own courts” is derived 
entirely from the tithe under which this 
statute was originally passed and is not 
referable to the title under which it was 
re-enacted, the doctrine of the decided 
case is that where a statute is originally 
passed under a title that limits its pro- 
visions the re-enactment of such provis- 
ions 1n subsequent Revisions of the laws 
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under a title that has no such limiting 
effect will not remove the limitations im- 
posed by the original title. 

In fine, the rule established by Fries 
v. Hendrickson is that a legislative en- 
actment limited in its operation by force 
of the title under which it was originally 
passed will continue to be impressed 
with such limitation notwithstanding its 
re-enactment in subsequent Revisions of 
the law under a title that imports no such 
limitation. Applying this canon of con- 
struction, which is binding upon this 
court, to the section of the Revised Cor- 
poration Act under review we must hold 
that the limitation imposed upon it by the 
title under which it was originally passed 
followed it through its subsequent trans- 
ferances and re-enactments, so that 
under the title of ‘‘an act concerning cor- 
porations” it is still to be construed as if 
it stood under the title of ‘‘an act to 
prevent frauds in the elections of incor- 
porated companies and to facilitate pro- 
ceedings against them.”” ‘Thus construed 
it does not extend the rights of stock- 
holders beyond those customarily ac- 
corded them at common law, and affords 
no ground for the claim that the discre- 
tionary nature of the proceeding now 
invoked has been abrogated or in anywise 
disturbed. The result is that whether 
we resort to interpretation or to con- 
struction, the relator has not shown him- 
self to be entitled to the writ for which 
he asks. 

If the relator so desires, the finding of 
facts prefaced to this opinion may be 
treated as the defendant’s return to an 
alternative writ of mandamus to which 
the relator has demurred ; in which case 
error would be assignable upon a judg- 
ment overruling such demurrer, For 
this purpose an application to the court 
is necessary (Hoos v. O’Donnell; 31 
Vroom, p. 35). 


















A bank is liable in damages resulting 
from a non-fulfillment of its contract to 
pay the money of its depositor on de. 
mand, to the same extent and for the 
same reason that other persons are liable 
for the non-fulfillment of contracts. The 
measure of its liability depends upon the 
circumstances of each individual case. A 
petition, therefore, which states that a 
bank in which the plaintiff had money on 
deposit neglected or refused to honor his 
check or pay it on demand, states a cause 
of action. 
(Syllabus by the Court.) 


In banc. Error from district court, 
Dickinson County; O. L. Moore, Judge. 


Action by Henry Kleopfer against the 
First National Bank of Herington. Judg- 
ment for defendant. Plaintiff brings 
error. Reversed. 


GREENE, J. The plaintiff in error sued 
the defendant in error in the court below. 
In the petition he alleged that it wasa 
banking corporation engaged in loaning 
money and receiving deposits; that on 
September 25, 1900, he secured from it a 
loan of $892, and executed his promissory 
note and chattel mortgage securing its 
payment; thereupon the bank delivered 
to him a deposit slip showing that he had 
deposited with said bank $892. The pe- 
tition also alleged that the plaintiff had 
purchased certain cattle at an agreed 
price of $900, and had informed the bank 
that the money which he had caused to be 
placed to his credit was to be used in 
payment therefor, and the bank agreed to 
remit said sum of $892 to the bank at 
Abilene, to be deposited to the credit of 
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WRONGFUL DISHONOR OF CHECK. 
Bank’s liability to depositor—Measure of damages. 


Kleopfer v. First National Bank of Herington, Supreme Court of Kansas, Dec. 6, 1902. 





George Kleopfer in payment of said cat- 
tle; that thereafter the bank refused to 
make such remittance, and refused, upon 
demand of plaintiff, to pay to him the 
amount of money so deposited; that by 
reason of such neglect he was unabie to 
retain the possession of the cattle so pur- 
chased, and was compelled to re-deliver 
them to said George Kleopfer, and was 
thereby damaged in the difference be- 
tween the agreed purchase price and the 
actual value of the cattle. To this peti- 
tion the defendant below demurred, which 
demurrer was sustained. From this rul- 
ing the plaintiff prosecutes error. 

It is argued that the demurrer was 
properly sustained, because the money so 
deposited was for the benefit of George 
Kleopfer, and the refusal of the defend- 
ant to remit to George Kleopfer, or to 
pay the money to Henry Kleopfer, did 
not result in any damage to Henry Kleop- 
fer. The second reason assigned for sus- 
taining the demurrer is that there are no 
allegations in the petition showing that 
plaintiff sustained any damage for which 
he could recover. The petition fairly 
shows that Henry Kleopfer had on de- 
posit in the bank $892, subject to check 
or order. It was the duty of the bank to 
pay it out upon the check or order of the 
depositor. Thisit refused todo. It vio- 
lated its contract, and is liable at least 
for nominal damages. The law implies 
nominal damages for every tort and the 
breach of every contract. 

A third reason assigned is that if the 
plaintiff gave his note and mortgage to 
the defendant, and the defendant express- 
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ly or impliedly agreed to pay the plain- 
tiff the amount of money evidenced by 
the note and mortgage, but refused to do 
so upon demand, a cause of action would 
have at once accrued for the breach, and 
the plaintiff could have maintained an ac- 
tion for his damages, which would be the 
amount due, with interest. Toavoid this 
admitted liability, however, it is contended 
that the petition shows a settlement be- 
tween the plaintiff and the bank, and that 
the promissory note and chattel mort- 
gage were by the bank released, canceled, 
and surrendered; therefore there was 
nothing upon which plaintiff could re- 
cover. This is not a fair interpretation 
of the petition. The allegation is ‘‘ that 
the promissory note and chattel mortgage 
referred toin paragraph 4 of this amended 
petition were by the defendant surrend- 
ered, released and canceled on this the 
17th day of October, A. D. 1900.” There 
is no allegation that this was accepted as 
a settlement of plaintiff's damage. 
Whether the payment of interest is the 
measure of the liability of a bank for the 
non-payment of money to its depositor 
depends entirely upor the circumstances 
of each particular case. In Johnson v. 
Mathews, 5 Kan. 118, 122, the court said: 
“A party is always entitled to recover, on 
a breach of contract, such damages as 
are the natural, direct, and proximate re- 
sult of such breach; and he is also enti- 
tled to recover such other damages as 
may reasonably be supposed to have been 
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in the contemplation of both parties, at 
the time they made the contract, as the 
probable result of the breach of it.” It 
is said in Sutherland on Damages (section 
77) that: “ Where the obligation to pay 
money is special, and has reference to 
other objects than the mere discharge of 
a debt, as where it is agreed to be done 
to facilitate trade and to maintain the 
credit of the promisee in a foreign coun- 
try; to take up commercial paper, pay 
taxes, discharge liens, relieve sureties, or 
for any other possible ulterior object,— 
damages beyond interest for delay of 
payment, according to the actual injury, 
may be recovered. A banker may be 
liable for damages not measured by in- 
terest for refusing to pay the check of his 
customer, who has provided funds subject 
thereto.” Bank v. Morey (Ky.) 69 S.W.759. 

Since the petition does not state facts 
from which it can be determined that the 
defendant knew that, if it failed to keep 
its contract, plaintiff would be unable to 
retain the possession of the cattle so pur- 
chased, and thereby deprived of the prof- 
its of his purchase, the loss of profits 
cannot be an item of damage, not having 
been in the contemplation of both par- 
ties at the time they made the contract 
as the probable result of a breach of it. 

The judgment of the court below is 
therefore reversed, and the cause re- 
manded, with instructions to overrule the 
demurrer to the petition. All the jus- 
tices concurring. 


NOTICE OF DISHONOR IN NEBRASKA. 


Notice of dishonor is sufficient if sent to the last indorser by the first mail of the day 
following dishonor, even though such indorser is an agent for collection merely ; 


and he is entitled to one additional day to notify the indorser immediately pre- 
ceding him. 


The Supreme Court of Nebraska has 
rendered a decision,* reversing the dis- 
trict court of Lancaster County, and de- 


Oakley v. Carr, December 17, 1902. 


fining with precision the time within 
which notice of dishonor may be mailed 
by the holder of a dishonored note to the 


last indorser, and by him to his prede- 
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cessor, to preserve indorser’s liability ; 
also concerning the right of a subsequent 
indorser to adopt and utilize the notice 
sent him, instead of preparing one of his 
own, to send to his immediate indorser ; 
and holding that although the last in- 
dorser is an agent for collection merely, 
the same time is awarded for transmis- 
sion of notice to a prior indorser, as 
though he was an indorser for value. The 
decision will be of practical value to 
banks and bankers in the state, as show- 
ing what are the rules as to notice, neces- 
sary to be conformed to, to hold liable 
indorsers of dishonored paper. ‘The case 
was this : 

One Anderson, of Seward, Neb., made 
his promissory note payable to one Carr, 
of Lincoln. The latter indorsed it in 
blank and sold it to the plaintiff, Oakley, 
before maturity. The note matured De- 
cember 8th, 1890. Before maturity, 
Oakley deposited it for collection with 
the First Nationa! Bank of Lincoln, 
which indorsed it “pay any bank or 
banker or order,” and forwarded it toa 
correspondent bank at Seward. 

The notary of the Seward bank pro- 
tested the note on Friday, December 8th, 
and the same day mailed a notice of pro- 
test to the maker-at Seward, another to 
the First National Bank of Lincoln, and 
a third directed as follows: ‘* John Carr, 
Lincoln, Neb., First National Bank,”’— 
all of these notices being deposited in 
the Seward post-office not later than the 
evening of December 8th. The first mail 
from Seward to Lincoln, if on time, was 
deiivered at the Lincoln post-office about 
11, and there was a regular delivery by 
carriers about 12. The mail of the First 
National, however, was delivered by its 
own special messenger ; and the letter 
addressed to Carr was by this messenger 
carried with the bank’s other mail, and 
reached the bank some time after noon 
of the 9th, which was Saturday. Before 


LAW JOURNAL. 


2 o'clock on that day, a notice of dishon- 
or from the Lincoln bank was mailed to 
Carr, but the latter testified he never re- 
ceived it. The notice for Carr from the 
notary at Seward, however, was given to 
the messenger of the Lincoln bank, and 
by him delivered to Carr on Monday 
forenoon at 10.40; one of the clerks 
having previously noted in pencil on the 
envelope Carr’s address, ‘‘52 Brownell 
Block.’ 

The action was brought by the owner 
of the note, Oakley, against Carr, the 
indorser, alone, and his sole defense was 
that notice of dishonor was not served in 
time. 

The court holds the notice, served on 
Monday, was sufficient to find him. 

It says that at common law, by the 
weight of authority, the indorser was en- 
titled to notice on the day following dis- 
honor, if he resided in the same town 
with the maker; if elsewhere, notice 
must be posted by the first seasonable 
mail the day following dishonor; al- 
though this rule was not universal, for in 
one case an indorser in the same city was 
held on a notice the second day after 
dishonor. 

But in Nebraska, a statute exists gov- 
erning such cases which provides “ that 
notice of non-payment or non—accept- 
ance thereof to the indorser within a 
reasonable time shall be adjudged due 
diligence.” 

Whether this statute enlarges the com- 
mon law liability of the indorser, or merely 
re-enacts the rule of the law merchant, 
the court says it is unnecessary to deter- 
mine in the present case, because the 
same law merchant which required notice 
of dishonor to be given or sent the day 
following non-payment also limited the 
duty of the holder or protesting officer 
in this regard, to a notification of the 
last indorser, who in turn was allowed an 
additional day to send notice to the in- 
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dorser immediately preceding him, and so 
on until all had been notified. Thus in 
the present case, the notary was not 
bound to notify Carr at all. It would 
have been sufficient had he simply sent 
the one notice to the First National, at 
Lincoln, the last indorser, and the latter 
would have had until the following busi- 
ness day to notify Carr. As the bank 
received its notice on Saturday, it would, 
under this rule, have until the following 
Monday to send its notice to Carr, for in 
such cases, Sunday is not counted. 

Carr contended, however, that this 
doctrine is inapplicable to his case, be- 
cause the last indorser, the First National 
of Lincoln, had received and indorsed 
the note simply for collection. 

Answering this, the court first points 
out that the indorsements themselves did 
not disclose that the Lincoln bank was 
indorsee for collection only. Carr had 
indorsed the note in blank, and the Lin- 
coln bank had indorsed it merely so that 
its correspondent might collect, and there 


was nothing to indicate to the notary but 
that the Lincoln bank was the holder, as 


well as the lastindorser. But aside from 
this, says the court, no authority is cited 
for the exception contended for in the 
case of indorsers who hold for collection 
only. On the other hand, there is ample 
support for the proposition that it is suffi- 
cient to notify such indorsers in the same 
way as other last indorsers are notified, 
and that prior indorsers may be held by 
virtue of the usual notice from them. 

But Carr contended that the bank never 
so notified him ; all they did, he claimed, 
was to simply attend to the courtesy of 
seeing that he finally got a letter that 
was sent to him in their care, without 
even knowing its contents. 

The court disposes of this contention 
as follows: “If it had developed that the 
letter which the bank delivered to Carr 
by its messenger was not in fact a notice 
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of dishonor, and none other had been 
sent, he, of course would have been re- 
leased from liability. In taking the 
course it did, the bank might have been 
assuming some risk, though it must be 
remembered that its agent claimed to 
have mailed a separate letter to Carr, and 
testified it was their custom, out of am- 
ple caution, to adopt in such cases both 
methods of notification. But since the 
letter delivered to Carr was complete and 
sufficient notice of dishonor, we are un- 
able to see how it can profit Carr that it 
was not actually prepared by the clerks 
or officers of the Lincoln bank. ‘The lat- 
ter had aright to employ such agencies- 
as it saw fit, both in the preparation and 
delivery of the notice. Among others,,. 
it had a right to adopt and utilize the 
work of the notary employed by its cor- 
respondent bank at Seward. The form 
of the notice and the time of its delivery 
are the important elements. Who may 
have prepared it, provided it was done 
by authority, we deem unimportant. It 
seems to us, therefore, that this letter. 
from the notary, received by the Lincoln. 
bank in due course of mail, and sent by. 
it with a notation of his office address to- 
Carr on the next business day, was a suffi- 
cient compliance with the rules of the 
law merchant, as well as with the require- 
ments of our statute.” 

The court further says: 

“The conclusions at which we have 
arrived, might, we think, be reached in 
another way, and still satisfy the strict 
requirements of the law merchant. Un- 
der that law, where a note or bill is sent. 
by a holder to an agent in another town. 
for presentment to the maker, the agent. 
is allowed one day to post the notice of. 
dishonor to his principal, and the latter is. 
entitled to an additional day to send no— 
tice to the last indorser, and the agent is 
not required to notify the indorser di- 
rectly, though this would afford earlier 
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notice. If, therefore, in the case at bar, 
the notary had sent the notice of dishonor 
directly to Oakley, and Oakley had re- 
ceived it in due course of mail, and had 
presented notice to Carr by the time the 
bank’s messenger reached him, Oakley 
would have been within the letter of the 
law merchant. Can it make any legal 
difference that Oakley’s place in the 
transaction was taken by agent, the First 
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National Bank? The Seward notary 
might well have thought that he was com- 
plying with this rule in sending the notice 
to the Lincoln bank, for the indorse- 
ments were such as to indicate that it was 
the holder. It seems to us that in this 
case both the purpose and the letter of 
the law have been complied with.” 

The judgment in favor of the indorser, 
Carr, was accordingly reversed. 


LOST CERTIFICATE OF NATIONAL BANK STOCK. 


Are the provisions of the New York Stock Corporation Law giving a remedy to a 
stockholder, for issuance of a new certificate in place of one lost, upon applica- 
tion to the Supreme Court, applicable to national banks ? 


A stockholder in a national bank, hav- 
ing alleged the loss of her certificate of 
stock, made application to the Supreme 
Court * to compel issuance of a duplicate 
certificate, under sections 50 and 51 of 
the Stock Corporation Law of New 


York. + 





* In re. Hoyt, Supreme Court, Special Term, 
N. Y. County, December 1902. 

+ These sections provide that the owner of a 
lost or destroyed certificate of stock, if the cor- 
poration shall refuse to issue a new certificate, 
may apply to the Supreme Court for an order 
directing the corporation to show cause why it 
should not issue a new certificate. On return 
of the order, the court must make inquiry and 
conduct a summary investigation, and if satis- 
fied that the petitioner is the lawful owner of 
the lost or destroyed certificate, and that it has 
been lost, or destroyed and cannot with due 
diligence be found, and no sufficient cause has 
been shown why a new certificate should not 
be issued, the court will make an order requir- 
ing the corporation to issue the petitioner a new 
certificate upon deposit of securities or a bond 
deemed by the court sufficient to indemnify 
any person that may thereafter be found to be 
the lawful owner of the lost certificate. The 
court may direct the publication of such notice, 
either before or after making the order, as it 
deems proper. Any person claiming any 
rights under the lost or destroyed certificate 
shall have recourse to the deposit of indemnity, 
and the corporation is discharged from all lia- 
bility upon compliance with the court order, 
obedience to which may be enforced by attach- 
ment against the officer of the corporation re- 
fusing to comply. 


The point was raised that such relief 
was beyond the jurisdiction of the New 
York Supreme Court, as the legislature 
of the state has no power to provide for 
the issuance of a certificate of stock by a 
national bank in place of a certificate lost 
by the holder. The court holds in favor 
of the legislative power and its own 
jurisdiction, granting an order in con- 
formity with the relief prayed, with a 
provision for publication of notice in two 
papers, once a week for three weeks. It 
says: 

“Sections 50 and 51 of the Stock Cor- 
poration Law are not restricted in their 
application to domestic corporations, and 
are so framed as to apply generally to 
any stock corporation coming within the 
jurisdiction of the court; but it is in- 
sisted that the respondent, because a 
national bank, is not to be affected by 
legislation of this kind. 

‘‘In matters pertaining to their internal 
management, as federal agencies, national 
banks cannot be controlled by state laws, 
nor can a state law prevail where the 
same subject is covered by an act of 
Congress, nor where the effect of the 
state law would be to impair the efficiency 
of these agencies in the discharge of the 
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<juties which they were created to perform, 
and the transferable quality of the bank’s 
stock is a matter without the control of 
state laws for the reason that the subject 
has been regulated by act of Congress 
which provides that the stock shall be 
transferable on the books of the associa- 
tion in such manner as may be prescribed 
in the by-laws or articles of association. 

“ The present question—i.e., the avail- 
ability of a remedy given by a state 
statute to a stockholder who has lost his 
certificate of stock—does not relate to 
the transfer of stock, nor to the negoti- 
able character of stock when issued, 
The internal management or policy of 
the bank is not affected, and the remedy 
thus afforded to the stockholder does not 
subject the bank to any burdens which 
might touch it in its character as a federal 
agency. The bank is not made liable as 
upon a double issue, for the liability is 
transferred to the bond, and the require- 
ment of the order in such a proceeding 
is not for an issue of stock, but for the 
furnishing of evidence to the stockholder 
of his actual holding. The proceeding is 


187 


to enforce a right given by the statute, 
but the right is not in conflict with federal 
laws, nor with any policy upon which the 
national banking system is founded; and 
in the enforcement of rights generally, 
whether based upon a statute or other- 
wise,.the courts of this state have the 
same jurisdiction over national banks as 
over banks organized under state laws. 
“The statutes of the United States 
provide ‘that the jurisdiction for suits 
hereafter brought by or against any 
association established under any law 
providing for national banking associa- 
tions * * * shall be the same as, and not 
other than, the jurisdiction for suits by 
or against banks not organized under 
any law of the United States which do, 
or might do, banking business where 
such national banking associations may 
be doing business when such suits may 
be begun’ (Stat. 1882, c. 290 sec. 4). The 
word ‘suit’ comprehends not alone actions 
at law, but every judicial proceeding for 
the enforcement of a right, and thus 
includes such a proceeding as this.” 


NON LIABILITY OF DRAWEE TO PAYEE BEFORE WRITTEN ACCEPT- 
ANCE OF DRAFT. 


The New York Supreme Court, Appel- 
late Division, Third Department, has re- 
cently passed upon a case* which illus- 
trates the non-liability of the drawee to a 
payee of an ordinary draft, until he ac- 
cepts the same in writing, under the law 
of New York, and his continued liability 
to the drawer upon the debt for which 
the draft 1s drawn. In other words, a 
man who draws a draft upon his debtor, 
and delivers it to a payee, may still main- 
tain an action for the amount against the 
debtor, where the latter has not accepted 
the draft, for the draft is not an assign- 





Izz0 V. Luddington, January 14, 1903. 


ment of the amount to the payee, nora 
novation, and there is no liability of the 
drawee to the payee in the absence of a 
written acceptance. 

Izzo sued Luddington for a balance of ° 
account, Luddington claimed a credit by 
reason of the following instrument: 

Fort Edward, N. Y., Oct. 15, rgor. 
Mr. I. M. Luddington, Greenwich, N. Y. 

Dear Sir: On the 25th inst., pay day, 
pay to the order of the Fort Edward 
Brewing Co. fifty dollars, and charge 
same to my account, and oblige 

Frank D. Izzo. 

This order was not accepted in writing, 

nor paid, by Luddington, but he claimed 
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he was liable to the brewing company 
upon it. The court denied the various 
contentions of Luddington, as follows: 

If the order is regarded as a bill of 
exchange or negotiable instrument with- 
in the definition contained in section 20 
of the Negotiable Instruments Law, it 
will be seen by reference to section 220 
of that law that, in order to make a valid 
acceptance, it must be in writing and 
signed by the drawee. There is no such 
acceptance here. 

It is further claimed the order amounts 
to an equitable assignment ; but the doc- 
trine is well settled in this state that, to 
have the order effectual as an equitable 
assignment, it must be drawn on a par- 
ticular fund and not be payable generally. 
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This order was not drawn on a particular 
fund, and there was no liability on the 
drawee to pay, without being duly ac. 
cepted. 

Nor do the facts proven create a nova- 
tion. That requires the creation of new 
contractual relations, as well as the ex- 
tinguishment of old. There must be the 
consent of all the parties to the substitu. 
tion, resulting in the extinction of the old 
obligation, and the creation of a valid 
new one. There is no proof of any con- 
sent by the brewing company to release 
Izzo and look to Luddington for their 
pay, nor of any valid agreement on the 
latter’s part making him liable to them, 
and therefore the doctrine of novation 
does not apply. 


SET OFF—INDIVIDUAL DEBT AGAINST TRUST ACCOUNT. 


Jaffray v. Towar, N. J. Court of Chancery, Oct., rgoz. 


A customer had two accounts, (1) in- 
dividual (2) inhis nameastrustee. Held, 
a debt due the depository on the indi- 
vidual account cannot be set off against a 
balance due on the depositor’s account as 
trustee, when the depository has actual or 
constructive notice of the trust. A de- 
positary may be chargeable as a depositary 
of trust funds, though without knowledge 
of the identity of the beneficiary of the 


trust estate. Where a deposit is received 
under circumstances sufficient to put the 
depository on inquiry as to whether it is 
trust property or the depositor’s own 
property, and no inquiry is made, nor 
failure to make inquiry satisfactorily ex- 
plained, the depository is charged with 
constructive notice of the facts which 
might have been ascertained upon due 
inquiry. 


ACCOMMODATION PAPER OF PARTNERSHIP. 


Bank of Monongahela Valley v. Weston, N. Y. Court of Appeals, Oct. 7, 1902. 


A partner constantly indorsed the firm 
name on notes for the accommodation of 
others, for purposes foreign to the partner- 
ship. His co-partner occasionally remon- 
strated but did not stop the practice. 
The partnership dissolved and the partner 
thereafter indorsed the firm name by way 
of accommodation. No notice of the 
dissolution was published, nor given to 


persons who gave credit to the firm name. 
Held the partnership is estopped from 
questioning the validity of the note; and 
where the holder, a bank in West Virginia, 
had discounted it at the rate of 7 per 
cent. instead of 6 per cent., according to 
usual custom, this did not deprive it of 
its rights as bona fide bolder. 
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THE UNION SAVINGS BANK, OF PITTSBURGH. 


gas institution began business on the 14th 
day of July, 1902, and has taken a place 
among the leading banks of the country. It is 
dominated by one of the most powerful finan- 
cial and business elements in the United States, 
its Board of Directors being made up of a 
body of men whose combined 
wealth aggregates several hun- 
dred million dollars. It is loca- 
ted in the Frick building, the 
finest structure of its kind in 
the world, and is equipped with 
every convenience for facilitating 
its business that modern inge- 
nuity could suggest or devise. 
There are three entrances to the 
building and two to the bank. 
To the left and right of the main 
entrance to the building are 
two of Proctor’s bronze lions of 
heroic size, and at the rear of 
the 100-foot rotunda is a huge 
art glass window representing 
“Fortune on Her Winged 
Wheel,” by John La Farge. 
The bank occupies the entire 
Fifth Avenue front on the first 
floor, the main room being 75x 
75 feet in size. The space for 
desks alone is greater than that 
occupied by some of the largest 
banks for their entire business. 
The interior wood work is rich 
red mahogany, and the grille 
work about the counters is beau- 
tifully wrought in statue bronze. 
The vault, located in the centre 
of the main banking room, is of 


A feature of the bank’s business which has 
proven of great value is that of banking by 
mail, whereby deposits can be made by non- 
residents or absentees from the city with the 
same safety as if they handed their funds in per- 
son through the teller’s window. Depositors of 


HOME OF THE UNION SAVINGS BANK, 


armor plate steel, and weighs THE FRICK BUILDING—FINEST OFFICE BUILDING IN THE WORLD. 


over 3,000,000 tons, the door alone weighing 
sixteen tons. When closed the vault is herme- 
tically sealed, and is absolutely fire, burglar and 
mob proof. Inside the vault is a solid net-work 
of wires connecting it with the Holmes Electric 
Protective Company and making it impossible 
to disturb it in any way without sending in an 
alarm. It is the only vault of its kind to be 
found in a local savings bank. 


this class are furnished with pass-books, and 
are afforded every privilege and advantage 
vouchsafed to others. The bank now has 
depositors in nearly every State and Territory 
in the Union, in the Province of Canada, and 
even in some of the European countries. Four 
per cent. interest is paid on these deposits, 
and accounts may be opened by sending a 
post-office order, express order, draft or check 
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portunities for safe 
invest ment than 
other cities afford, 
and the wealth that 
is there is of a more 
lasting, more sub- 
stantial character 
than anywhere else 
on the American 
Continent. 

The officers and 
directors of the 
Union Savings 
Bank are as fol- 
lows: 

Henry C. McEI- 
downey, President; 
Andrew W. Mel- 
lon, Vice-President; 
David E.Park, Vice- 
President; Edgar V. 


Philander C. Knox, 


Attorney-General 
United States; 
William N. Frew, 
Att’ey-at-law, Frick 
Building; James Mc- 
Crea, First Vice- 
President Pennsyl- 


vania Railroad Co; 


Henry C. McEldow- 


ney, President Union 


Trust Company of 
Pittsburg; Andrew 
W. Mellon, Presi- 


dent Mellon Nation- 
al Bank, Vice-Presi- 
dent Union Trust 
Company of Pitts- 
burg; James H. 
Lockhart, Capitalist; 


J. M. Schoonmaker, Vice-President and Mana- 
ger Pittsburgh & Lake Erie Railroad Company; 
David E. Park, Park Building, Park Steel Com- 


pany; 
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on local bank, Four per cent. interest is not 
possible with profit in any other city in the 
world. Pittsburgh is the center of the greatest in- 
dustrial empire on the globe. There are more op- 


Hays, Cashier. - 

The Directors are: Henry C. Frick, Director 
Mercantile Trust Co. (New York), Equitable 
Life Assurance Society (New York), Union Trust 
Co. (Pittsburg); 





bore 





PRESIDENT'S OFFICE. 





CASHIER'S OFFICE. 
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Furnace Company; John B. Finley, Presiden 
Mononghela River Consolidated Coal and Cok: 
Company; Richard B. Mellon, Vice-President 
Mellon National Bank; Frank J. Hearne, Capital- 


ist, formerly Presi- 
dent National Tube 
Co; George I.Whit- 
ney, Whitney & 
Stephenson, Frick 
Building; James 
H.Hyde,First Vice- 
President Equita- 
ble Life Assurance 
Society of the Uni- 
ted States; Frank 
B. Smith, Vice- 
President and Man- 
ager Crucible Steel 
Company of Amer- 
ica; Edward A. 
Woods, Mgr. 
Equitable Life As- 
surance Society; 
Charles Lockhart, 


Capitalist; B. F. Jones, Jr., President Jones 
& Laughlin Steel Co; William B. Schiller, 
President National Tube Company; Geo. E. 
Shaw, Reed, Smith, Shaw & Beal, Attorneys, 


Carnegie Building. 

The Union Sav. 
ings Bank is a big 
bank, but it must 
not be inferred that 
it does not want and 
appreciate small ac- 
counts. Deposits in 
any amount from 
one dollar up are 
accepted and every 
courtesy possible is 
extended to deposi- 
tors,no matter what 
the size of their ac- 
count may be. Pat- 
rons and friends of 
the bank are always. 
welcome and the 
services of the offi- 
cers or employees in 


advising, or giving information in financial 
matters, are gladly rendered whenever desired. 
The bank’s organization is complete in every par- 
Henry C. Fownes, President Carrie _ ticular. 
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bap department is carried on for the benefit ot all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 


charge. 
is made to the contrary. 


Checks and Deposits. 


Bank's position where payment of check stopped—De- 
positor’s right to demand payment of deposit in legal- 
tender and refuse national bank notes. 


, Pa., March 2, 1903. 
Editor Banking Law Journal: 

DEAR SiR:—1. If a depositor stops pay- 
ment on his check, is a bank obliged to hold the 
money until the case is settled in court ? 

2. Can a depositor legally demand legal- 
tender notes in payment of his balance, or is 
he obliged to accept national bank notes when 
tendered by the bank ? 

An early answer will be grea:ly appreciated. 


Very respectfully, 
CLERK. 


1. Where a depositor stops payment of 
his check, the bank is under no obliga- 
tion to hold the money until the right 
thereto, between depositor and check- 
holder, is settled in court. 

Under the Negotiable Instruments Law 
of Pennsylvania a bank is under no ob- 
ligation to the holder of a check unless 
and until it accepts or certifies it. Before 
that time, the bank’s only obligation is to 
its depositor to pay the money according 
to his direction. The depositor has a 
right to stop payment of his check, and 
may draw the money out the next minute, 
if he chooses to do so, upon another 
check or order of his own. 

2. The general rule is that a bank is 
under obligation to pay the debt, repres- 
ented by the deposit which it owes, in 
legal-tender—gold, silver or treasury 
notes—if demanded. Of course, where 
legal-tender is not demanded by the de- 


The names and places of those submitting inquiries are published, unless special request 


positor, or the holder of a check, pay- 
ment in money, not a legal-tender, is a 
valid payment; and a valid agreement 
may at any time be entered into between 
bank and depositor concerning the species 
of money in which his checks may be 
honored. But in the absence of such an 
agreement, the depositor has a right to 
demand, if he chooses, legal-tender, He 
cannot specifically demand legal-tender 
notes, if the bank chooses to pay in legal- 
tender silver dollars; but he can demand 
legal-tender, and the bank must then pay 
him legal-tender, making its own choice 
whether it shall be gold, silver, or notes. 
National bank notes are not legal-tender 
except in special cases, and if the depos- 
itor demands legal-tender, he is not, or- 
dinarily, obliged to accept national bank 
notes, unless the depositor is a national 
bank—national bank notes being legal- 
tender to a national bank. 

The cases in which national bank notes 
are a legal-tender are the following: 


National bank notes “ shall be received 
at par in all parts of the United States 
in payment of taxes, excises, public 
lands, and all other dues to the United 
States, except duties on imports; and also 
for all salaries and other debts and de 
mands owing by the United States to 
individuals, corporations and associations 
within the United States, except interest 
on the public debt, and in redemption of 
the national currency.” (From section 
5182, U. S. Revised Statutes). 

“Every national banking association 
formed or existing under this title shall 
take and receive at par, for any debt or 
liability to it, any and all notes or bills 
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issued by any lawfully organized national 
banking association. But this provision 
shall not apply to any association organ- 
ized for the purpose of issuing notes pay- 
able in gold” (Section 5196, U. S. Rev. 
Statutes). 


Check Indorsed to Impersonator. 


King, an impostor, representing himself to be R. H. 
Moore—receives check, indorsed by payee to him as R. H. 
Moore—King indorses check, ‘‘ R. H. Moore,”—a hotel 
clerk also indorses, draft is cashed by a bank and paid by 
drawee. Who loses—payee, or hotel clerk? 


NEw YORK, March 3, 1903. 
Editor Banking Law Journal : 

DEAR SIR:—A man by the name of King, 
representing himself to be R. H. Moore, son of 
W.H. Moore, of Brockport, who conducts a 
newspaper subscription agency, entered into 
‘acontract with Brewster & Co., at Smithtown, 
Ohio, to furnish certain books and _ periodicals. 
Brewster & Co. purchased from the Bank of 
Smithtown a draft to their order for $50, which 
they, in turn, endorsed-to R. H. Moore. King, 
who had represented himself to be R. H. Moore, 
then took the draft to Jonesville, Ohio, and, 
after securing the endorsement of the hotel 
clerk, got the draft cashed at the Bank of Jones- 
ville. When the fraud was discovered, the 
Bank of Smithtown made a claim on the Bank 
of Jonesville for the amount, on the ground that 
the person to whom it was endorsed did not 
receive the proceeds of the draft. The Bank of 
Jonesville declined to pay the amount of the 
draft or make a demand on the hotel clerk, 
claiming that no such person as R. H. Moore 
exists, and that the person who entered into the 
contract with Brewster & Co., and who was 
supposed to receive the funds, did receive the 
proceeds of the draft; furthermore, that Brewster 
& Co. were negligent in not drawing the draft 
to W. H. Moore, of Brockport, who was finally 
to receive the funds. Should Brewster & Co. 


or the hotel clerk suffer this loss ? 
INQUIRER. 


transaction 


This form of swindling 
has come before the courts in a number 
of cases, and in the large majority it has 
been held that the one who gives the 
check (in the present case, the indorsing 
payee) is the loser, as the check has been 
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paid on the indorsement of the precis 

person intended to have the money—that 
the case is not one of forgery of indorse- 

ment. Most of these cases will be found 
collected in an article published in the 
JouRNAL for June, 1go01, entitled, ‘‘Checks 
to Impersonators,” and three later cases 
are referred to in the JouRNAL for August, 
1go2 (see page 527). 

To cite a few recent cases, typical of the 
majority. In Meyer v. Indiana National 
Bank,* decided by the Appellate Court of 
Indiana, a man named Dawson owned 
real estate in Marion County, Indiana. 
A swindler named Hornaday, represent- 
ing himself to be Dawson, executed a 
note and mortgage on the real estate in 
Dawson’s name, as security for a loan, 
and received from Solomon Meyer, the 
lender, a check on the Indiana National 
Bank payable to Dawson’s order. This 
check Hornaday indorsed in Dawson's 
name, then in his real name of Hornaday, 
and received payment from the bank. 
Meyer claimed that the indorsement was 
a forgery, and the payment unauthorized, 
and he sued the bank forthe money. ‘The 
court held the check was paid to the pre- 
cise party intended to receive the money 
—the individual designated and named 
in it—and was a valid payment, charge- 
able by the bank to the depositor, Meyer. 
An earlier Indiana case, having the same 
result, is Metzger v. Franklin Bank, 119 
Ind. 359. 

In New York, the Court of Appeals 
passed upon a similar case, with like 
result, less than a year ago.t A man 
named Hudson, of Fort Worth, Texas, 
representing himself to be another Hud- 
son, of Colorado, Texas, negotiated for a 
loan upon certain Denver property owned 
by the wife of the last-named Hudson. 


* BANKING LAW JOURNAL, January, 1902. 

+ First National Bank, of Fort Worth, Texas, 
v. American Exchange National Bank, N. Y.: 
BANKING LAW JOURNAL, May, 1902. 
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The Fort Worth Hudson executed a note 
and mortgage on the property in the 
name of the owner, and sent the docu- 
ments to a Denver bank, with instructions 
to deliver them to the Denver lender 
upon payment to it, by the latter, of the 
amount of the loan, less expenses. This 
was done, and the Denver bank drew its 
draft for the net proceeds in favor of the 
Fort Worth Hudson upon the American 
Exchange National Bank of New York, 
which was mailed to him, and purchased, 
on his indorsement, by the First National 
Bank of Forth Worth. The draft was 
accepted by the American Exchange, but 
payment was stopped, as the fraud had, 
in the meantime, been discovered. The 
court held that the Fort Worth Hudson, 
the impostor, was intended as payee of 
the draft, and the Fort Worth bank had 
received it through indorsement of the 
payee. ‘Though the draft represented the 
proceeds of the fraud committed on the 
lender, the Fort Worth bank had no 
knowledge of that fraud, and was entitled 
to payment of the draft, as a purchaser 
in good faith through the indorsement of 
the payee. 

These and similar cases proceed on the 
view that, where one man impersonates 
another man, and receives a check pay- 
able to that other man, which ke in- 
dorses and collects, the one giving the 
check intends to order or direct payment 
to the impersonator, the precise person 
to whom the check is delivered, and the 
indorsement by the impersonator of the 
assumed name is not a forgery. In 
Rhode Island, however, the Supreme 
Court has taken a contrary view—holding 
that the check is intended to be payable 
to the person whose name is assumed, 
not to the impersonator assuming the 
name, hence indorsement by the imper- 
sonator is a forgery. 

The case submitted by “ Inquirer ” 
appears to be an Ohio transaction through- 
out, and to be governed by Ohiv law. 
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In the Ohio case of Dodge v. Bank, 
decided in 1876,* Frederick B. Dodge, 
of Toledo, owned a government certifi- 
cate of indebtedness for $486.11, which he 
mailed to the paymaster at Cincinnati, 
requesting a check. The certificate was 
stolen from the mail and presented by 
the thief, representing himself to be 
Dodge, to the paymaster at Columbus. 
The paymaster refused to pay unless the 
holder would identify himself as Dodge; 
but, when told he could identify himself 
at the bank, the paymaster gave him his 
check, payable to Frederick B. Dodge, 
on the National Exchange Bank of Colum- 
bus for $486.11, which the impersonator 
indorsed in Dodge’s name and received 
payment from the bank. 

The real Dodge sued the bank, and 
the court in this case held the bank liable, 
as having paid the check on a forged in- 
dorsement of the payee’s name. It said 
there was no foundation for the claim 
that the check was paid to the person 
whom the drawer intended it to be paid, 
and whom he designated as Dodge, be- 
cause the check was delivered to this 
person only on his assurance that he 
would identify himself as Dodge at the 
bank. The intention was to order pay- 
ment to Dodge, the owner of the voucher, 
and it was left to the bank to identify the 
holder of the check as Dodge. The bank, 
relying on false representations, was de- 
ceived, and paid its money to the imper- 
sonator. Not having paid the real payee, 
or his order, it was liable to him. 

This case differs from the majority of 
the cases we have referred to, as well as 
from the case submitted, in that the 
check was intended by the drawer to be 
paid only to the owner of the voucher, 
and was not intended to be paid to the 
one to whom delivered, unless he could 
identify himself as the real Dodge. 

In the case submitted, the check was 
indorsed toa man representing himself 

* 30 Ohio St. 1. 





194 THE BANKING 


to be R H. Moore, son of W. H. Moore, 
and the indorser intended that the precise 
man to whom it was delivered should in- 
dorse and collect it. His name was in 
reality King, but he assumed the name 
R. H. Moore to conduct the transaction. 
A person may become a party to a nego- 
tiable instrument undera trade or assumed 
name, with equal effect as if he uses his 
real name; and in this particular transac- 
tion, King was R. H. Moore (whether or 
not there was another R. H. Moore in 
existence) so far as his capacity to in- 
dorse the check was concerned. Hence, 
his indorsement of the name R. H. Moore 
upon the check was an indorsement by 
the indorsee intended by the indorser to 
receive payment; it was not a forgery, 
but constituted a valid transfer of title, 
and the check having been paid upon a 
valid indorsement, the indorsing payee 
has no recourse upon any of the respon- 
sible parties connected with it, but must 
look for redress to King, to whom they 
ordered its payment. This, at all events, 
is the conclusion warranted by the great 
majority of decisions upon similar tran- 
sactions.* 


Check for Cotton Purchased. 


WILMINGTON, N. C., March 2, 1903. 
Editor Banking Law Journal: 

DEAR SIrR:—A sold B 23 bales of cotton for 
$1104. The sale was cash and B gave A a 
check on his bank for the amount. B immed- 
iately disposed of the cotton for $1150, deposit- 
ing draft on the buyer and bill of lading in the 
bank, and the bank gave him credit therefor. 


* For a case in the Hamilton County, Ohio, 
Court of Common Pleas, where the attorney for 
a corporation, caused it to draw its check to a 
fictitious person for a supposed loan, which the 
attorney indorsed in the name of the fictitious 
payee and received payment, and in which the 
bank was held entitled to charge the amount to 
its depositor, see Burnet Woods Building & 
Sav. Co. v. German Nat. Bank of Cincinnati; 
3 Ohio N. P. Rep. p. 84; 106. See, also, Build- 
ing Co. v. Bank, 3 Ohio Dec., p. 689 
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Two days latter, when A presented his check, 
B had drawn out all but $403 to his crecit. 
Payment was refused The bank had no knovw- 
ledge that the cotton had been bought by B 
from A on an agreement to pay cash. 

Is there any liability of the bank to A for 
either the $1104 or the $403 standing to credit 


of B when the check was presented ? 
CASHIER. 


B has no claim against the bank. His. 
only recourse is upon A. Under the law 
of North Carolina, (both the Negotiable 
Instruments Law and the previous judicial 
law) a check constitutes no assignment 
of the drawer’s fund in bank to the payee 
before it is accepted by the bank. Hence, 
there is no liability of the bank to A upon 
the unaccepted check. Nor was the bank 
a party to the fraud and it did not take 
the deposit represented by the bill of 
lading for the cotton, impressed with any 
trust. The case of Perry v. Bank of 
Smithfield, decided by the Supreme 
Court of North Carolina in October last 
had similar facts. In that case, the 
court said: ‘‘It would seriously impair 
the usefulness of banks, which are accus- 
tomed to credit to a depositor any 
proceeds of drafts with bill of lading 
attached if, whenever it turns out that 
the depositor has not paid in full for the 
property bought by him, the seller can 
hold the bank responsible for the balance 
of the purchase money, which is a matter 
between seller and buyer, and which 
cannot concern the bank when the seller 
has turned over the property to the de- 
positor.”” 

Immediately payment of the check was 
refused, A should have brought an at- 
tachment action against B and secured 
the balance in bank to his credit. 
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Tellers’ Certifications in Missouri. 


No implied or inherent authority to certify checks by 
virtue of position— Bank only bound where express 
authority conferred, or where course of dealing or custom 
to certify with knowledge and acquiescence of bank is 


shown. 


NATIONAL BANK OF COMMERCE, 
KANSAS City, MoO., Feb. 25, 1903. 


Editor Banking Law Journal : 

DEAR SIR :—In your editorial in your Janu- 
ary number, under the topic of ‘A Certified 
Check Case, ” the following statement is made: 


“ Again, while in New York a teller has im- 
plied authority to certify checks, in some states, 
as in Massachusetts and Missouri, he has_ not; 
and whenever the last stated condition of the 
law exists. the taker of a check certified by a 
teller could not enforce its payment by the bank, 
if the teller had no actual authority and the 
certification was fraudulent or mistaken.” 


As this presents a condition new to practice 
in this city, I will be very much obliged if you will 
give me the authorities, or such other citation 
as covers the prohibition referred to. 

F. H. Head, Assistant Cashier. 


The statement in the “ Journal” re- 
ferred to is founded, as to Missouri, upon 
decisions of the St. Louis Court of Ap- 
peals in the case of Muth v. St. Louis 
Trust Company, rendered April 23, 1901, 
reported 88 Mo. App. Rep. 596 and April 
15, 1902, reported 94 Mo. App. at page 
94. A brief note of this second decision 
will be found in the Banking Law Journal 
for July 1902 at page 500. 

The case, as it was first presented, de- 
veloped the following facts and decision: 

E. G. Muth & Co. were depositors in 
the St. Louis Trust Co. and on January 
14, 1897, drew their check for $1950 pay- 
able to William E. Muth, one of the 
partners. Muth presented the check to 
the paying teller of the trust company, 
F. P. Jones, and requested New York 
exchange, Instead of giving the ex- 
change, the teller certified the check: 
“Good, St. Louis Trust Company, by 
F. P. Jones, Tell.” At this time the 
account was good forthe amount. Muth 
testified that he handed this certified 
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check to his wife to deposit in the Union 
Trust Company but some time afterwards, 
learning that she had neglected to do so, 
he then deposited it himself. Payment 
of the check having been refused by the St. 
Louis Trust Company for want of funds, 
that company having failed to retain the 
amount out of the funds of the drawer 
who had in the interim withdrawn the 
deposit, the payee, Muth, took it up from 
the Union ‘Trust Company and then 
brought action on it against the St. Louis 
Trust Company. 

The St. Louis Trust Company having 
alleged that the act of their paying teller, 
Jones, in certifying the check was with- 
out authority, real or ostensible, Muth, to 
prove such authority, gave evidence of a 
similar check certified for him in 1894 
which was paid; also by another witness, 
Powers, a depositor of the St Louis Trust 
Co. that he had procured it to certify 
several of his checks, three of which were 
introduced in evidence, showing: 


Date of Check. Form of Certificate. 
Nov. 30, 1894. ‘*Good, St.LouisTrust 
Co. by L. S. Mitchell, 
Teller.” 

“ Good, St. Louis Trust 
Co.,F.P. Jones, Teller” 
“Good for $52.51, J. 
Walker, Receiving 
Teller.” 


June ro, 1895. 
Aug. 12, 1895. 


All of these checks were paid by the 
St. Louis Trust Co. 

The testimony of this depositor concern- 
ing the Co’s method of doing business 
when he asked for certification of a check 
was that he went to the trust company at 
one time for the purpose of getting New 
York exchange and was told they didn’t 
issue New York exchange but that he 
could get a certified check which was 
then given him. This transaction was 
had with one of the paying tellers. 
As to the other two transactions repre- 
sented above, he simply asked for certified 
checks and received them, and all his 
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transactions of this sort were had with 
the paying teller of the trust company 
for the time being. 

The testimony of the paying teller, 
Jones, was that the business of the trust 
company in receiving and paying deposits 
and making clearances was analagous to 
that of banks of deposit; the general 
duties of the paying teller were to pay 
checks as they were presented or came 
through the Clearing House and to see 
that such checks were good; and that he 
was the head of this department of the 
trust company’s business. When he in- 
dorsed the checks “Good” as above 
shown he would first look at the account 
and if that was all right he would put 
the indorsement on the check as an ac- 
commodation to the payee; that the trust 
company did not keep what might be 
termed a ‘‘certified account; that he 
made such notations on other checks than 
those of Muth and Powers, but having 
kept no record of them, he couldn’t state 
the number of instances; and that he had 
received no instructions on this subject 
from the Treasurer or Board of Directors 
of the St. Louis Trust Company. 

Upon the foregoing evidence, the trial 
Judge sustained the objection of the trust 
company to the introduction of the certi- 
fied check sued on, as evidence, on the 
ground that no authority had been shown 
on the part of the paying tellerto certify 
the same. Muth moved for a new trial 
and his motion was granted by the suc- 
cessor of the trial judge. The trust com- 
pany appealed from this but the St. Louis 
Court of Appeals affirmed the ruling 
awarding a new trial. Through Judge 
Bond it held that the trust company 
could not plead that, not being incorpor- 
ated as a bank, it was powerless to certify 
a check, for the evidence established that 
it had engaged in the conduct of this 
branch of banking. He then came to the 
vital question in the case, saying: 
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“The vital question in this case is, 
whether or not the evidence adduced on 
the trial was susceptible of the legitimate 
inference that the paying teller, F. P. 
Jones, in certifying the check in suit was 
acting within the scope of the real or 
apparent authority confided to him as the 
agent of the defendant? A full considera- 
tion of the evidence leaves no doubt in 
our mind on this subject. There was 
positive proof that such certification had 
been made some years before on a differ- 
ent check, payable to the plaintiff which 
check was used in lieu of foreign ex- 
change, and subsequently paid by the 
defendant. There was similar evidence 
with reference to several checks of another 
customer of the bank, extending over a 
series of years. The telleradmitted that 
his habit had been to make such certifi- 
cations for the benefit of payees of checks, 
and that all such checks so certified by 
him were subsequently paid and taken 
up by the defendant. This evidence 
furnished a legitimate basis for an in- 
ference of actual authority on the part of 
the paying teller in so acting, and 
also ostensible authority on his part to 
any one familiar with such transactions. 
That the defendant trust company was 
acquainted with the acts and doings of 
its paying tellerin this respect seems to 
be a necessary inference from the pay- 
ment by it of all the checks so certified 
by him without objection or remonstrance, 
as well as its retention of such employe 
after the knowledge thus acquired of the 
agency undertaken by him. Indeed the 
agency of the paying teller of the defend- 
ant, under the facts in this regard, can 
be well rested upon custom and acquies- 
cence by the defendant in a course of 
dealing on its behalf.” 

The case accordingly went back for a 
new trial. 

On the new trial a new element of fact 
was introduced tending to show that the 
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plaintiff was not a bona fide holder of 
the certified check. He had retained it 
for ten months before attempting to use 
it, having borrowed money in the mean- 
time on which he paid interest; he had 
learned that Jones was not in the habit 
of charging certified checks to the ac- 
count of drawers till after the checks 
were paid; and other evidence tended to 
show that there was probably a covert 
design between the holder of the check 
and the drawer to cheat the trust com- 
pany by withdrawal of all the funds and 
subsequent presentmeat of the certified 
check. 

After instructions of the court to the 
jury covering both the subject of the 
teller’s authority and the matter of fraud, 
a verdict was returned for the trust com- 
pany and the judgment was affirmed by 
the St. Louis Court of Appeals. 

In delivering the opinion of affirmance 
Bland P. J. said: 

(Italics are ours): 

“When the case was here before it was 
found from the evidence that the defend- 
ant had fully entered upon the domain of 
banking in respect to receiving deposits 
and paying out money on checks and that 
it should be held to have accepted the 
incidents and responsibilities incident to 
that department of banking, and that it 
had the power to certify checks drawn 
on it and that when it certified a check it 
assumed an obligation same in degree as 
a bank would have contracted by doing a 
like act. Jt was not held however that 
Jones, as paying teller, was by virtue of his 
employment clothed with authority to certify 
checks but that if this authority existed, it 
must be inferred from the course of con- 
duct of Jones in regard to the certifica- 
tion of checks and the payment of them 
afterwards by the defendant. 

“In Walker v. St. Louis National Bank, 
5 Mo. App. 217, it is said that a teller of 
a bank is an agent acting under a special 
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or express authority, and not one so ap- 
pointed by a principal that there can 
arise any implication of undefined powers. 

“In 1 Morse on Banks and Banking 
(3 Ed.) sec. 413, it is said: ‘ The cashier, 
president and teller have inherent power 
to certify checks’ but that ‘ the authority 
of a subordinate officer to certify must be 
shown by acourse of dealing or actual 
authorization.’ 

“In 2 Daniel Neg. Inst. Sec. 1610 the 
author says: ‘The cashier undoubtedly 
has implied power to certify checks.’ 

“In 5 Amer. & Eng. Enc. of Law (2nd 
Ed. p. 1052) it is said: ‘ The president, 
cashier and teller may by virtue of their 
position bind a bank by certifying checks 
when presented to them in due course of 
business. ’ 

“In support of the text in Morse on 
Banking and of the American and English 
Encyclopedia of Law that ateller by virtue 
of his position is authorized to certify 
checks, New York cases only are cited. 
The weight of authority undoubtedly is 
that the cashier of a bank has inherent 
authority to certify checks. Outside of 
the state of New York we have not been 
able to find any case holding that a teller 
has implied authority to certify checks. 
His powers seem to be limited to passing 
on the genuineness of signatures to checks 
presented for payment and in paying out 
the money of the bank on checks. Such 
power seems to us to be denied to him in 
Walker v. St. Louis National Bank and 
we hold that the court did not err in refus- 
ing to instruct that Jones, as teller had im- 
plied authority to certify the check in suit, 

“ Where a power is habitually exercised 
by an agent, such as a teller of a bank, 
with the knowledge and acquiescence of 
the bank, the exercise of the power de- 
fines and establishes, as to the public the 
power so exercised. The court very pro- 
perly submitted the questions of Jones’ 
authority to certify the check to the jury 





198 THE BANKING 


under what we find to be appropriate in- 
structions in the light of all the facts and 
circumstances of the case.” 

The court also held that the evidence 
of fraud was submitted to the court under 
proper instructions. 

In the above we have made quite a 
lengthy presentation of the record of 
the Muth case; but it should prove of 
value to all interested in the subject. it 
establishes as the judicial law of Missouri, 
unless the Supreme Court of the State 
hereafter changes the view taken, that 
the paying teller of a bank or trust com. 
pany, by virtue of his position, has not 
implied authority to certify a check. 
Wherever the authority is exercised, the 
validity of the certification will depend 
upon either an express authority con- 
ferred by resolution or by-law of the 
Board of Directors, or upon a course of 
dealing or custom to certify, with the 
knowledge or acquiescence of the bank, 
which will bind it to the innocent holder 
of a check so certified, even where the 
teller might certify by fraud or mistake. 
This tellers’ custom to certify and know- 
ledge and acquiescence of the bank there- 
in, probably prevails in the larger cities 
of the state, such as St. Louis and Kansas 
City, where the habitual making of certi- 
fications by tellers, subsequent payment 
of such checks by the bank, and the pro- 
viding of certification books, would bind 
the bank, equally as if it had conferred 
express authority upon the teller. But 
the point to be noted is that this power 
or authority is not inherent in the teller 
by virtue of hisemployment. Wherever, 
as is the case in many banks in the 
smaller cities of the state, no express 
authority is conferred upon the teller 
and there is no custom or habit of certi- 
fication by him, his certification would not 
bind the bank and the innocent purchaser 
of acheck on that bank, certified by the 
teller without authority, would be in peril. 
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The Effect of a Cheek in Wisconsin. 


Check for $200—Payment stopped—Subsequent payment 
by bank to payee-—-Under former Wisconsin law, check 
was an assignment to payee, and if issued for value, bank's 
payment to payee was protected, notwithstanding stop- 
order—But under Negotiable Instruments Law check is not 
an assignment to payee, but merely an authority to bank to 
pay, and if payment is stopped, bank must refuse payment, 
or suffer the consequences. 


BANK OF OAKFIELD, ) 
OAKFIELD, WISs., February 25, 1903. \ 
Editor Banking Law Journal: 

DEAR S1R:—It will please me greatly if 
through the columns of your “ Journal” you 
will advise the proper thing for a Bank in this 
State to do on the presentation of a check upon 
which the payment has been stopped by the 
drawer. I have read with interest the decisions 
in other states but have never seen anything 
applying to our state. Recently A, a depositor 
of this bank, bought of B, a farmer, a team of 
horses for $270, to be delivered in about a week, 
A few days later B telephoned A that he had 
bought another team and needed $200 to pay 
for them. A thereupon mailed B his check for 
$200. B afterwards telephoned A that one of 
the horses that he (B) had sold A was sick and 
that a veterinary had been called. A immed- 
iately stopped payment of the $200 check. 
B presented the check and demanded payment; 
it was paid. Is the Bank liable to A ? 

Yours truly, 
W. E. BRISTOL, Cashier. 


Before the enactment of the Negotiable 
Instruments Law in Wisconsin in 1899, 
the judicial law of the State governing 
the effect of a check, as an assignment of 
the amount of its face on deposit to the 
payee, and the drawer’s right to stop 
payment, was set forth at length by the 
Supreme Court in the case of Raesser, 
administrator,v. National Exchange Bank, 
a case decided in January, 1902, but in- 
volving a transaction which took place 
prior to the passage of the Negotiable 
Instruments Law. Briefly summarizing 
the judicial law, as therein stated : 


FORMERLY, CHECK ASSIGNED DEPOSIT TO 
PAYEE. 


1. The giving of a check for value on 
an ordinary bank deposit constitutes an 





INQUIRIES AND CORRESPONDENCE. 


assignment of the fund, fro fanto, to the 

payee. 

BUY BANK NOT BOUND TO PAYEE TO RECOG- 
NIZE ASSIGNMENT. 

2. Concerning the rights of the bank, 
not participating in the assignment, the 
ordinary rule is, that a debtor, owing one 
debt and subject only to one action, 
cannot, without his consent, be subjected 
to the splitting up of the indebtedness, 
so as to be liable to several actions. 
Hence, the assignment of part of the 
debt, while effective as between assignor 
and assignee, cannot be enforced by direct 
suit at law against the debtor without his 
consent ; but only by bringing into court 
the debtor and all claimants against the 
fund in one suit. While the assignment 
is complete as between the parties, it is 
not enforceable against the debtor in an 
action at law, but only in an equitable 
action. But the provision of law against 
the splitting up of an indebtedness, being 
for the convenience of the debtor, may be 
waived by him, either in advance of the 
assignment or afterwards. 

3. It has never been decided in Wis- 
consin whether a bank, by receiving 
deposits to be paid on checks to different 
parties, does not consent, in advance, to 
pay the debt in split sums, according to 
the checks, so that each checkholder for 
value would have an action at law on the 
check against the bank. 

BANK COULD, HOWEVER, RECOGNIZE ASSIGN- 
MENT AND PAY CHECK. 

4. But irrespective of whether the holder 
of a check for value can sue the bank 
thereon at law, without its consent, where 
the bank, which still has the fund, con- 
sents to its splitting up, and pays that 
which, by the check, has been validly 
assigned to the assignee, the bank dis- 
charges to that extent all obligation, and 
the former owner of the fund has no rights 
against the bank. 
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FORMER LAW AS TO REVOCATION BY STOPPING 
PAYMENT, OR BY DEATH. 


5. A bank check has two separate func- 
tions: (1) primarily, an authority from 
the maker to pay, upon which the banker 
may rely ; and as an authority, merely, it 
is revocable until acted upon, and its 
revocation takes from the banker all the 
protection it would otherwise afford him 
as a mere authority or direction to pay. 
(2) Where, however, a check for a valua- 
ble consideration works an assignment of 
the deposit, equitable or legal, such check 
is something more than a mere authority 
to pay. It also evidences a contract 
between the maker and payee ; and, if 
that contract is a valid and irrevocable 
one, the check cannot be revoked as 
between them. If, by that contract, the 


payee has become the owner of the fund, 
the bank may safely pay it to him, not by 
virtue of the check as an authority alone, 
but by virtue of his actual ownership. 
Before the bank is notified of any revoca- 


tion, it will be protected by the check as 
authority, without regard to the validity 
of tae contract of assignment ; after notice 
of revocation, the latter fact alone can 
protect it. The bank then pays at peril 
of being able to establish a valid and irre- 
vocable contract of assignment. If that 
contract be otherwise, as, for example, if 
obtained by fraud, so that the maker of 
the check can rescind it as against the 
payee, doubtless the banker who pays a 
check in defiance of a revocation can base 
no defense thereon. But the drawer can- 
not arbitrarily or except for some good 
cause stop payment and avoid the assign- 
ment, for such act would be a fraud. 

In this view, if the death of the drawer 
revokes a check, it is no more efficacious 
than a revocation by act of the party 
living. The law will not, of its own 
motion, work the same fraud which it 
would not permit a living person to per- 
petrate by his own act. 
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NOTICE OR DEMAND BY PAYEE DID NOT BIND 
BANK. 

6. But the assertion that the partial 
assignment of a fund is effective to give 
the assignee complete ownership, except 
as he lacks right of action, does not 
warrant the view that by any process of 
notice or demand he can impose on the 
non-consenting depositary any duty to 
protect his equitable rights, or any tram- 
mels upon the latter’s freedom in paying 
out the fund to others, either 77 so/ido or 
in parcels, as he pleases. 


APPLICATION OF FORMER LAW TO CASE ARIS- 
ING BEFORE NEGOTIABLE INSTRUMENTS 
In the case in which these principles 

were announced, a man had given four 
checks on his bank for value; he died 
before they were presented for payment. 
After his death, the bank paid the checks 
to the payee upon tender of indemnity. 
Then, the administrator of the depositor 
sued the bank for their amount. The 
court held, applying these principles, that 
the checks having been given for value, 
the money thereafter belonged to the 
payee and not to the checkdrawer; that 
the bank had absolute right to consent to 
and recognize such transfer. It did so 
and had paid the money to the owner, 
and this constituted a complete defense 
against any demand forthe money by 
either the depositor or his representa— 
tives. 


SUMMARY OF FORMER WISCONSIN LAW. 


We thus see what the judicial law of 
our subject was at the time the Negotiable 
Instruments Law was passed by the legis- 
lature of Wisconsin. A check on a bank, 
issued for value had a two-fold effect— 
an authority to the bank to pay, and an 
assignment of the fund to the payee. 
While the law had not developed to the 
extent of holding the bank liable to the 
holder, upon the assignment, in an action 
at law, the bank might recognize the 
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assignment and pay the check, While 
the depositor could revoke the bank’s 
authority to pay, by stop-order or by 
death, this revocation did not defeat the 
payee’s right to the money under a valid 
and irrevocable contract of assignment by 
check recognized by the bank, and if the 
bank chose to pay, in defiance of the stop- 
order, or after death, it was protected in 
the payment, where the assignment was 
for value and irrevocable; but where the 
check had been procured through fraud, 
or there was absence or failure of con- 
sideration, so as to justify the revocation, 
the bank’s payment thereafter was at its 
own risk. The effect of this doctrine was, 
further, that the payee of a check, for 
value, was entitled to the money in the 
bank as against a subsequent receiver of 
the depositor, as held in Pease v. Lan- 
dauer, 63 Wis. 20. 

UNDER PRESENT LAW, CHECK NOT AN ASSIGN- 

MENT, BUT MERELY AN AUTHORITY TO PAY. 

But in 1899, the legislature of Wis- 
consin enacted the Negotiable Instruments 
Law which (chapter 78, Sec. 1684—s) 
provides: 

** A check of itself does not operate as 
an assignment of any part of the funds to 
the credit of the drawer with the bank, 
and the bank is not liable to the holder 


unless and until it accepts or certifies the 
check.” 


This rule changes the former judicial 
law of Wisconsin as to the effect of a 
check, taking away its effect as an assign- 
ment of the amount on deposit to the 
payee, and leaving the ownership of the 
amount drawn for—technically the debt 
‘for the deposit due by the bank—in the 
depositor. Under it, the check constitu- 
tes merely an order or authority to the 
bank to pay until revoked; one which the 
depositor has a right to countermand or 
forbid payment at any time before the 
check is cashed or certified by the bank; 
and, not constituting an assignment, even 
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where the payee is a holder for value. 

As a consequence, if the bank pays 
after payment has been stopped, its pay— 
ment is without authority and not charge- 
able to the depositor, and it is not pro- 
tected, as it formerly was, where the 
check is held for value, on the theory 
that it has paid the money to a_ valid 
assignee thereof, whose right thereto, 
when recognized by the bank, the de- 
positor Cannot impair. 

The rule adopted by the Act, that a 
check, of itself, is not an assignment, 
legal or equitable, to the payee of the 
amount on deposit, had the support of 
the United States Supreme Court, the 
New York Court of Appeals, the Penn- 
sylvania Supreme Court and the highest 
courts of a large number of states; in 
short, it was supported by the weight of 
authority, and the Act adopted the pre- 
vailing rule in the interest of uniformity. 
Speaking of the policy underlying the 
adoption of the rule, Chief Justice Church, 
of the New York Court of Appeals, in a 
case involving it,* said: 

“This doctrine accords with the rela- 
tions between the parties. Banks are 
debtors to their customers for the 
amount of deposits. A check is a re- 
quest of the customer to pay the whole 
or a portion of such indebtedness to the 
bearer, or to the order of the payee. 
Until presented and accepted, it is in- 
choate; it vests no title or interest, legal 
or equitable, in the payee to the fund. 
Before acceptance, the drawer may with- 
draw his deposit; the bank owes no duty 
to the holder of a check until it is pre- 
sented for payment. Knowledge that 
checks have been drawn does not render 
it obligatory upon the bank to retain the 
deposit to meet them. These rules are 
indispensable to the safe transaction of 
commercial business. Any other rule 
would produce confusion, and involve 
banking institutions and all depositaries 
of money in responsibilities to conflicting 
claimants, which, while producing great 


/ Attorney-General v. Continental Life Ins. 
Co,, 71 BM. ¥. oat. 
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embarrassments, would serve no beneficial 
purpose. 


In the case submitted, a depositor 
bought a teams of horses and mailed his 
check to the seller for part of the pur- 
chase price. Later, he learned that one 
of the horses was sick, and he stopped 
payment of the check. ‘Thereafter, and 
notwithstanding the stop-order, the bank 
paid the check to the payee. The ques- 
tion is, is the bank liable to its depositor. 
The answer is, Yes. Its authority to pay 
was revoked, and it is no longer protected 
on the theory that the payee was entitled 
to the deposit under a valid assignment, 
even if the depositor could not make the 
defense of failure of consideration for 
which the check was given. 


Presentment of Demand Note 


Bosron, MAss,. Feb. 24, 1903. 
Editor Banking Law Journa/: 

DEAR SiR:—In what period of time must a 
demand note be presented to the maker for 
payment, in order to hold an indorser under the 
law of this state? CASHIER. 


The Negotiable Instruments Law of 
Massachusetts provides that where the 
instrument is payable on demand, pre- 
sentment must be made within a reason- 
able time after its issue. Prior to the 
enactment of this Act, a statute of Massa- 
chusetts, enacted in 1839 and in force 
until repealed by the Negotiable Instru- 
ments Law, provided that a demand at 
the expiration of 60 days, or at any time 
within that term, was reasonable in time 
to hold an indorser, 

Since the Act, the question of reason- 
able time in which to present a demand 
note has come before the Supreme Court 
of Massachusetts* and that court held as 
follows: 

To determine what is a reasonable time 
under the Negotiable Instruments Law, 


* Merritt v. Jackson, Banking Law Journal, 
May, 1902. 
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resort must be had to the law merchant 
in force before the statute of 1839 took 
effect; and in the absence of evidence of 
the usage of trade or business, this will 
be determined to require a demand at 
or before the expiration of 60 days. 

It is seen that the court adopts the 
statutory sixty day period, in force for 
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nearly sixty years prior to the Act as cor 
stituting, so to speak, a recognized gen- 
eral usage as to reasonable time, and wil! 
apply this unless, in a town or city, a 
different usage of trade or business, either 
shortening or iengthening this period, has 
sprung up anc become established since 
the repeal of the statute of 1839. 


THE SEABOARD NATIONAL BANK. 


On February 19th, C. C. Thompson was 
elected cashier of the Seaboard National to 
ssucceed J. F. Thompson, who resigned to 
saccept the vice-presidency of the Bankers Trust 
‘Co. On the same date Frank Dean, the newly- 
elected vice-president, was made a director. 

In our last issue we made mention of Mr. 
Dean’s election as vice-president. Mr. Thomp- 
son, who has succeeded his brother to the 
cashiership, began his banking career when a 
boy in the State Bank of Bolivar, N. Y., in 1882. 


FRANK DEAN, Vice-President. 


in 1885 he entered the Seaboard National as 
messenger and junior clerk, In 1887 he left 
the Seaboard and went to Luverne, Minnesota, 
where he was made cashier of the First National 
Bank. He retained that position three years 
having had the proud distinction of being cashier 
of a National bank before he became of age. 


In 1890 he again entered the Seaboard Nat- 
ional as corresponding clerk, and in 1892 he 
was made assistant cashier. 

Although Mr. Thompson is yet a young man, 
he has had over twenty years experience in the 
banking business, and it has been of such a 
nature as to qualify him thoroughly for the con- 
duct of both city and country banking. 

W. K. Cleverly, who has been made assistant 
cashier, was for a number of years, chief clerk 
of the Seaboard and his advancement by the 
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Cc. C. THOMPSON, Cashier. 


management is a just recognition of his abilities. 
The official staff of the Seaboard National is 
now: S. G. Bayne, President, S. G. Nelson, Vice- 
President; Frank Dean, Vice-President; C. C. 
Thompson, Cashier; W. K. Cleverly, Assistant 
Cashier. Capital $500,000; surplus and profits 
$1,250,000, deposits aggregating $20,000,000, 
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NATIONAL BANK RESERVE CITIES. 


An act to amend section one of an act entitled, “ An Act to amend sections fifty-one 


hundred and ninety-one and fifty-one hundred and ninety-two of the Revised 
Statutes of the United States, and for other purposes.” 


Be it enacted by the Senate and House 
of Representatives of the United States 
of America in Congress assembled, That 
section one of an Act entitled “ An Act to 
amend sections fifty-one hundred and 
ninety-one and fifty-one hundred and 
ninety-two of the Revised Statutes of the 
United States, and for other purposes,” 
approved March third, eighteen hundred 
and eighty-seven, be and the same is 
hereby, amended to read as follows : 

“That whenever three-fourths in num- 
ber of the national banks located in any 
city of the United States having a popu- 
lation of twenty-five thousand people 
shall make application to the Comptroller 
of the Currency, in writing, asking that 
the name of the city in which such banks 
are located shall be added to the cities 
named in sections fifty-one hundred and 
ninety-one and fifty-one hundred and 
ninety-two of the Revised Statutes, the 
Comptroller shall have authority to grant 
such request, and every bank located in 
such city shall at all times thereafter have 
on hand, in lawful money of the United 
States, an amount equal to at least twen- 
ty-five per centum of its deposits, as pro- 
vided in sections fifty-one hundred and 
ninety-one and fifty-one hundred and 
ninety-five of the Revised Statutes.” 

Approved, March 3, 1903. 


This act amends the act of March 3, 
1887 by enabling national banks in all 
cities of 25,000 population to have their 


city named as a reserve city. The act 
of 1887 fixed the minimum limit of popu- 
lation to 50,000, Sixteen cities were 
originally named by the national bank 
act as reserve cities, the banks of which 
must keep on hand a 25 per cent. reserve 
of circulation and deposits, viz. Albany, 
Baltimore, Boston, Cincinnati, Chicago, 
Cleveland, Detroit, Louisville, Milwau- 
kee, New Orleans, New York, Philadel- 
phia, Pittsburgh, St. Louis, San Fran- 
cisco and Washington, One of these, 
New York, was made a central reserve 
city, and banks in the other fifteen cities, 
might keep one-half of their required 25 
per cent. reserve in cash deposits in the 
city of New York. All other national 
banks were required to keep a reserve of 
15 per cent. but three-fifths of this might 
be kept on deposit with banks in any of 
the reserve cities named, to which were 
added Charleston and Richmond. (See 
sections 5,191, 5,192 and 5,195 Revised 
Statutes). 

By the act of March 3, 1887, Congress 
extended the central reserve city privil- 
ege to all cities having 200,000 popula- 
tion; and the reserve city privilege to 
cities of 50,000 population. This latter 
provision is now amended by extension 
to all cities of 25,000. 

We append the provisions of sections 
5191, 5192 and S195 of the Revised 
Statutes, and also the text of the act of 
March 3, 1887, which is now amended. 

Sec. 5191. Every national banking 
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association in either of the following 
cities: Albany, Baltimore, Boston, Cin- 
cinnati, Chicago, Cleveland, Detroit, 
Louisville, Milwaukee, New Orleans, 
New York, Philadelphia, Pittsburgh, 
St. Louis, San Francisco and Washing- 
ton, shall at all times have on hand, in 
lawful money of the United States, an 
amount equal to at least twenty-five per 
centum of the aggregate amount of its 
notes in circulation and its deposits; and 
every other association shall at all times 
have on hand, in lawful money of the 
United States, an amount equal to at 
least fifteen per centum of the aggregate 
amount of its notes in circulation and of 
its deposits. Whenever the lawful money 
of any association in any of the cities 
named shall be below the amount of 
twenty-five per centum of its circulation 
and deposits, and whenever the lawful 
money of any other association shall be 
below fifteen per centum of its circulation 
and deposits, such association shall not 
increase its liabilities by making any new 
loans or discounts otherwise than by dis- 
counting or purchasing bills of exchange 
payable at sight, nor make any dividend 
of its profits until the required propor- 
tion, between the aggregate amount of its 
outstanding notes of circulation and de- 
posits and its lawful money of the United 
States, has been restored. And the 
Comptroller of the Currency may notify 
any association, whose lawful money re- 
serve shall be belowthe amount above re- 
quired to be kept on hand, to make good 
such reserve ; and if such association shall 
fail for thirty days thereafter so to make 
good its reserve of lawful money, the 
Comptroller may, with the concurrence of 
the Secretary of the Treasury, appoint a 
receiver to wind up the business of the 
association as provided in section 5234. 
Sec. 5192. Three-fifths of the reserve 
of fifteen per centum required by the pre- 
ceding section to be kept, may consist of 
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balances due to an association, availab'e 
for the redemption of its circulating notes, 
from associations approved by the Comp- 
troller of the Currency, organized under 
the act of June 3, 1864, or under this 
title, and doing business in the cities of 
Albany, Baltimore, Boston, Charleston, 
Chicago, Cincinnati, Cleveland, Detroit, 
Louisville, Milwaukee, New Orleans, New 
York, Philadelphia, Pittsburgh, Rich- 
mond, St. Louis, San Francisco and 
Washington. (Also a provision making 
clearing house certificates of deposit 
available as reserve). 

Sec. 5195. Each association organ- 
ized in any of the cities named in section 
5191 shall select, subject to the approval 
of the Comptroller of the Currency, an 
association in the city of New York, at 
which it will redeem its circulating notes 
at par; and may keep one-half of its law- 
ful money reserve in cash deposits in the 
city of New York. But the foregoing 
provision shall not apply to associations 
organized and located in the city of San 
Francisco for the purpose of issuing notes 
payable in gold. Each association not 
organized within the cities named shall 
select, subject to the approval of the 
Comptroller, an association in either of 
the cities named, at which it will redeem 
its circulating notes at par. The Comp- 
troller shall give public notice of the 
names of the associations selected, at 
which redemptions are to be made by the 
respective associations and of any change 
that may be made of the association at 
which the notes of any association are 
redeemed. Whenever any association 
fails either to make a selection or to re- 
deem its notes as aforesaid, the Comp- 
troller of the Currency may, upon re- 
ceiving satisfactory evidence thereof, ap- 
point a receiver in the manner provided 
for in section 5234, to wind up its affairs. 
But this section shall not relieve any as- 
sociation from its liability to redeem its 
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circulating notes at its own counter, at 
par, in lawful money on demand. 


The Act of March 3, 1887, provided : 

Be it enacted, etc., That whenever 
three-fourths in number of the national 
banks located in any city of the United 
States having a population of fifty * 
thousand people, shall make application 
to the Comptroller of the Currency, in 
writing, asking that the name of the city 
in which such banks are located shall be 
added to the cities named in sections 
fifty-one hundred and ninety-one and 
fifty one hundred and ninety-two of the 
Revised Statutes, the Comptroller shall 
have authority to grant such request, and 
every bank located in such city shall at all 
times thereafter have on hand, in lawful 
money of the United States, an amount 
equal toat least 25 per centum of its depos- 
its, as provided in sections fifty-one hun- 
dred and ninety-one and fifty-one hundred 
and ninety-five of the Revised Statutes. 

Sec. 2. That whenever three-fourths 
in number of the national banks located 
in any city of the United States, having 








for “ fifty’ thousand, 
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a population of two hundred thousand 
people shall make application to the 
Comptroller of the Currency, in writing, 
asking that such city may be a central re- 
serve city, like the city of New York, in 
which one half of the lawful money re- 
serve of the national banks located in 
other reserve Cities may be deposited, as 
provided in section fifty-one hundred and 
ninety-five of the Revised Statutes, the 
comptroller shall have authority, with the 
approval of the Secretary of the Treas- 
ury, to grant such request, and every 
bank located in such city shall at all 
times thereafter have on hand, in lawful 
money of the United States, twenty-five 
per centum of its deposits, as provided 
in section fifty-one hundred and ninety- 
one of the Revised Statutes. 

Sec. 3. That section three of the act 
of January fourteenth, eighteen hundred 
and seventy-five, entitled “An act to 
provide for the resumption of specie pay- 
ments” be and the same is hereby amend- 
ed by adding after the words “New 
York” the words ‘‘and the city of San 
Francisco, California. + ” 


+ Provision that legal tender notes may be 
redeemed at San Francisco. 


FIVE PER CENT. FARM MORTGAGES. 


The argricultural country that lies in that 
section of the United States known as the “ Great 
Northwest” is to-day, no doubt, as prosperous 
as any grain producing country in the world, 

The fertile valleys and plains that lie within 
the boundaries of the State of North Dakota, 
have attracted to her domain, as sturdy a class 
of tillers of the soil as are to be found anywhere 
on the face of the globe. They have developed 
the wild areas into fruitful fields of waving 
grain and with the fruit of their toil have built 
substantial homes and given stimulus to com- 
merce and manufacturing, which in turn, has 
increased the population and added much 
material value to these homes. 

It is this class of intelligent farmers who seek 
the use of money on a basis that is equitable, 
yet profitable to the borrower as well as the 
lender, realizing that the security they have to 
Offer is as safe as if it were backed by the 
government’s fiat. 

for a number of years, Walter L. Williamson, 


of Lisbon, North Dakota, has been making 
loans on the best improved farms in the great 
wheat belt of that State on a basis that nets the 
investor five per cent, and he has yet the first 
foreclosure to be made or the first coupon to be 
delinquent. This is a record that few can boast 
of in loaning money on land. 

Mr. Williamson has been a resident of Dakota 
for over twenty years and he has a personal 
knowledge of the financial condition of all the 
farmers to whom he makes loans, and knows 
the value of their farms and whether they are 
worthy of credit. 

At the present time an investment that nets 
the investor five per cent. and is absolutely safe, 
is something that is in much demand by the 
conservative investor. 

Mr, Williamson courts the closest investiga- 
tion as to his character, honor and integrity, 
and can furnish references from some of the 
leading bankers, business and professional men 
in the country. 
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A DISCOUNT FORMULA. 


Concerning the discount formula published in 
the December JOURNAL, and the criticisms pub- 
lished in the January number, the following 
additional communications have been received: 


BOSTON, Mass., February 22, 1903. 
Editor Banking Law Journal: 

DEAR SIR :—I was greatly astonished at the 
“simple” (?) and “short” method given by 
a “ Discount Clerk” for discounting the note, a 
description of which was given in the December 
issue of your magazine, and also at the “ Country 
Banker” following in his errors, as given in the 
January number. I agree with “ Shylock ” in 
his main points ; but weren’t we taught to figure 
time by years, whole months and days, making 
I year to October 22, 7 mos. to May 22, 12 
days to June 3d (not 11 days). Suppose a note 
were dated January 23 for six months. It 
would mature on July 23. Suppose on February 
23 it was discounted; it would have 5 mos. to 
run, not 4 mos. 28 days. 

“Shylock” presupposes that everyone has 
Robinson’s tables. While they are all right, 
and very convenient, they are not always neces- 
sary, and one should be able to get along with- 
out them. 

I submit the following for a short method: 


465 x 1.12 = 520.80 


1904 6 
1902 10 
I yr. 7 mos, 
520.80 


12 


18) 62.496 Int. 18 mo. at 8 p.c. 
3) 3-472 Int. 1 mo. at 8 p.c. 
5) 1.157 Int. 10d. at 8 p.c. 

.231 Int. 2d. at 8 p.c. 


520.80 
67.36 


453-44 pro. 


67.36 discount. 


AT A meeting of the board of directors of the 
First National Bank, of White Plains, N. Y., 
held on March 5th, John C, Cromwell was ap- 
pointed Assistant Cashier. Mr. Cromwell is the 
son of David Cromwell, President of the bank, 


Or, as a formula is asked for, the followin 
would be better: 


Int. I yr. at 6 p.c. 
Int. 6 mo. at 6 p. c. 
Int. I mo. at 6 p. c. 
Int. 12 ds. at 6 p. c. 


520.80 
67.35 
453-45 pro. 
Int. at 6 p. c. 

Int. at 2 p.c. 


Int. at 8 p. c. 


Int. 6 days at 6 p. c. 


Int. 12 “ at6p.c. 


Respectfully, 
BOSTON BANK CLERK. 


NEw YORK, February 27, 1903. 
Editor Banking Law Journal: 

DEAR SIR:—I have looked over the discount 
formula given in the December number; also 
the criticisms given in the January number. 

Interest in the large banks is invariably com- 
puted with the aid of tables. The due date of 
notes is found by referring to the maturity cal- 
endar, and the number of days to run is reck- 
oned by a table also. Therefore, the system 
generally employed in the large banks would 
not appeal to outsiders, or even to small institu- 
tions, who are not likely to have in their posses- 
sion the tables and maturity calendars. 


Yours very truly, A. B. 


and is a graduate of Yale College. He has been 
a clerk in the bank for the past six months, and 
his attention to details and close attention to 
business have resulted in his promotion. 
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AMONG THE BANKS. 


A number of banks in New York have now 
attained proportions worthy of comparison with 
the great banks of Europe, developed under 
monopolistic conditions. In some _ instances 
these proportions have been augmented through 
the merging or combining of two or more in- 
stitutions, while others have grown equally fast 
without the assistance of any other in the way 
of combination. The bank that has reached 
proportions in excess of all others in the United 
States, that has not in some or other, 
received all, or nearly all of the assets of some 
other institution through the merging or purchase 
of them outright, is the National Park Bank. 
In 1896 the deposits of the Park were less than 
$30,000,000. February 6th, 1903, they were 
$75,000,000. 

Owing to the marvelous increase in the busi- 
ness it has been decided to increase the capital 
stock to $3,000,000, the new stock to be sold at 
$300 per share, the extra $2,000,000 to go into 
the surplus fund, making that fund $6,000,000, 
and giving the bank a working capital of 
$9,000,000. 

The official staff was recently increased to 
ten members by the appointment of three addi- 
tional assistant cashiers, William O. Jones, John 
C, Van Cleaf and William A. Main. 

Under the management of Richard Delafield, 
the National Park Bank is now one of the 
greatest banking institutions in this country. 
Mr. Delafield was made president in 1900, 
having been the active vice-president since 
1896, and a director since 18go. 

Mr. Delafield who was the senior member of 
the old commission firm of Delafield, McGovern 
& Co. of New York, has demonstrated that 
the most successful bankers are those who 
combine commercial experience with financial 
knowledge, for itis under his management that 
the National Park has reached the proportions 
it has. 

Mr. Delafield has been ably assisted by Albert 
H. Wiggin and Gilbert G. Thorne, vice—presi- 
dents. Mr. Wiggin was for a number of years vice- 
president of the Eliot National, of Boston, and 


way 


his knowledge of the banking business together 
with his ability attracted the attention of the 
management of the National Park, and he was 
tendered the position of vice-president. Mr. 
Thorne was formerly cashier of the North 
western National Bank, of Minneapolis, and at 
one time the National Bank Examiner in Minn- 
esota. His knowledge of the banking business. 
in the Northwest made him a valuable man 
for the National Park. 

Stuyvesant Fish the senior vice-president, is 
not an active officer, but he is an influential man 


of affairs, 
George S. Hickok, the cashier, has been con- 


nected with the Park for about forty years, 
having occupied about every position in the 
bank to the cashiership. 

The assistant cashiers are: Edward J. Bald- 
win, Fred’k O. Foxcroft, William O. Jones, John 
C. Van Cleaf, and William A. Main. 

The new building, now in the course of 
construction, will no doubt be one of the 
handsomest and most substantial banking- 
houses in the United States. 

One of the most important bank consolida- 
tions that will have taken place in New York 
for some time, will be that of the Mercantile 
National, National Broadway and Seventh 
National banks. 

A meeting of the stockholders of the three 
institutions has been called for April gth to 
confirm the plan of consolidation. The terms 
that have been proposed and practically ac- 
cepted are as follows: The Broadway and 
Seventh are to go into liquidation; the Mercan- 
tile is to increase its capital from $1,000,000 to 
$3,000,000, and the stockholders of the two 
liquidating banks are to be given Mercantile 
stock at $300 per share in exchange for the 
stock they hold at about the book value of 
each, 

In addition to the $3,000,000 capital the 
Mercantile will have a surplus of about $6,000,- 
ooo. This will place it among the few very 
large banks of the country. The business to be 





208 THE BANKING 
turned over to it will be clean and _ profitable. 
The deposits will be in the neighborhood of 
$30,000,000, and the total resources about 
$40,000,000, The management will be in the 
hands of the officers that were elected in Feb- 
ruary. F. B. Schenck, who has been the presi- 
dent since 1896, will continue in that position; 
Miles M. O’Brien, who has been the president 
of the Broadway for nearly two years, will be 
the first Vice-President; Wm. H. Taylor, who 
has been the Vice-President of the Seventh, 
will be the second Vice-President, James V. 
Lott the Cashier, and Emil Kein, the Assistant 
Cashier. 


The Directors of the New York National 
Exchange Bank have called a meeting of the 
stockholders for March 31, to vote on an in- 
crease of the capital stock to $1,000,000 and the 
surplus to $750,000. The remarkable progress of 
this institution under its present management, 
which dates from October, 1898, has attracted 
much attention in banking circles. On Sep- 
tember 20, 1898, the capital was $300,000, sur- 
plus and profits $50,000, and the deposits were 
$1,647,049. February 6, 1903, the capital was 
$500,000, surplus and profits $330,000, and 
deposits $6,717,631. 

The present official staff; which has had the 
management since the interests connected with 
the Hanover National. secured control, in Oct- 
ober 1898, is composed of young men who have 
ceached the position they hold through having 
developed a thorough knowledge of modern 
banking methods. The board of directors of 
the bank is, no doubt, one of the best bodies of 
representative business men in the city of New 
York. 


D. G. Reid has been elected vice-president of 
the Liberty National to succeed Henry C, 
Tinker. Mr. Reid is the chairman of the Chi- 
cago, Rock Island aud Pacific Board of Directors. 
He has been a director of the Liberty for some 
time, and his election to the vice-presidency 
adds material strength and prestige to the official 
staff of the bank. 

‘The officers now are: E. C. Converse, Presi- 
dent; Charles H. Stout, vice-president; D. G. 
Reid, vice-president; Charles W. Reicks, cashier, 
and Frederick P. McGlynn, assistant cashier. 


‘The Bankers Trust Company will open their 
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doors for business Saturday, March 28, at °43 
Liberty street, in the rooms formerly occupied 
by the Liberty National Bank. The board 
directors of the institution is composed of so 

of the most prominent bankers in the country. 
They are: 

Stephen Baker, Samuel G. Bayne, James 
Cannon, Edmund C. Converse, Henry P. Davi 
son, James H. Eckels, Granville W Garth, A. 
Barton Hepburn, William Logan, Edgar L. 
Marston, Gates W. McGarrah, George W. Per- 
kins, William H,. Porter, Daniel G. Reid, Fran- 
cis H. Skelding, E. F. Swinney, John F. 
Thompson, Albert H. Wiggin, Robert Winsor, 
Samuel Woolverton, Edward F.C. Young. 

The officers are: 

E. C. Converse, President; J. F. Thompson, 
Vice-President; T. W. Lamont, Secretary and 
Treasurer; D. E. Pomeroy, Assistant Treas- 
urer; L. H. McCall, Assistant Secretary. 


The American Trust Company, of Pittsburg, 
has absorbed the Columbia, Tradesmens and 
Fourth National Banks, the Germania Savings 
Bank, and the Pennsylvania Trust Company: 
A new issue of 15,000 shares of stock was au- 
thorized by the American at $500 per share, 
which will enable it to pay for the institutions 
absorbed, besides increasing its capital 
from $1,000,000 to $2,500,000 and _ leav- 
ing $1,000,coo for the purchase of other banks 
should the directors deem such a step advis- 
able. The combine will have a capital of 
$4,500,000 and surplus and profits of over 
$8,000,000, giving it an available capital of 
$12,500,000, making it one of the strongest finan- 
cial corporations outside New York and placing 
it in the front rank of American institutions of 
finance. The deposits will reach an aggregate 
of more than $22,000,000, and it will have a 
clientele composed of some of the most sub- 
stantial business elements in Western Pennsyl- 
vania. The business will be conducted by 
three separate institutions. The trust end of 
the group will be represented by the American, 
and the Pennsylvania will be merged with it. 
It will be located in the present banking rooms 
of the Columbia National Bank at Smithfield 
street and Fourth avenue. The Columbia will 
remain as the Clearing House of the group. 
The Tradesmens and Fourth National will be 
liquidated and the banking rooms of the Trades- 
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mens, at Fourth avenue and Wood street, will 
be used by the Columbia. The Tradesmens 
building will be remodeled at a cost of $150,000 
and the height of the structure will be increased 
by four stores. The Germania Savings Bank 
will remain as the savings branch in its present 
quarters, at Wood and Diamond streets. 

F, L. Robbins, president of the Pittsburg 
Coal Co., will remain president of the American 
Trust Co., E. H. Jennings, president of the 
Columbia National, Tradesmens National and 
Pennsylvania Trust, will remain president of 
the Columbia, and A. E. Succop, president of 
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the Germania Savings Bank, will continue in 
the same position. 

H. M. Landis, cashier of the Tradesmens, 
will become cashier of the Columbia, and F. A. 
Griffin, cashier of the Columbia will become 
first vice-president of that institution. G, H. 
Fulton, cashier of the Fourth National, will 
become an officer in the Columbia. John A. 
Irwin, secretary and treasurer of the American, 
will remain in that position, although it is pro- 
bable the positions will be separated and one 
of the retiring officers in the other concerns 
made treasurer. 





THE NORTH AMERICAN TRUST CO. 


The trust company of to-day is universally 
accepted as a public blessing. The very nature 
of the business carries with it a policy of secu- 
rity and genuine conservatism that can be found 
in no other branch of banking; and, where 
trust companies are strongly equipped and 
heavily backed, they at once become institutions 
of safety and profit. 

The remarkable development of the trust 
company business within the past few years 
seems to have created more or less apprehen- 
sion among the conservative bankers, which is 
due, no doubt, to the broad field of usefulness 
and the powers vested in them by the law. In 
nearly all the states the law empowers the trust 
company to transact a general banking business 
in addition to the various other trust functions. 
Thus the earning capacity of a trust company, 
particularly in the large money centers, is much 
greater than the commercial bank. 

The marvelous growth of the resources of a 
number of these large trust companies in New 
York, during the last few years, has been al- 
most phenomenal. This can be attributed 
largely to the personal influence of the officers 
and directors, whose financial standing in the 
community inspires the confidence of the 
public. 

Probably no trust company in this country 
affords a better illustration of the personal in- 
fluence of the officers and trustees than the 
North American Trust Company of New York. 
This company was organized under the laws of 
the State of New York in 1896, and it shows 


a much greater progress than a number of its 
older competitors. 

The present president, Oakleigh Thorne, was 
elected to that position in 1900, and, under his 
management, the progress of the institution has 
been remarkable. In addition to an efficient 
official staff who ably assist Mr. Thorne in the 
active management, the institution is backed 
by a board of trustees who are a power in the 
financial and business world. They are: Hor- 
ace E. Andrews, C. T. Barney, August Bel- 
mont, H. S. Black, William H. Chesebrough, 
Heman Dowd, Clement A. Griscom, H. B. 
Hollins, John Hone, James Jourdan, David H. 
King, Jr., James S. Kuhn, Charlton T. Lewis, 
Wm. Logan, Allan McCulloh, John M. Mack, 
Joy Morton, William R. Nicholson, Joseph J. 
O'Donohue, Jr., E. C. Potter, William A Read, 
John J. Riker, Henry F. Shoemaker, Samuel 
Thorne, Edwin Thorne, Oakleigh Thorne, John 
C. Tomlinson, Robert B. Van Cortlandt, War- 
ner Van Norden, P. A. B. Widener. 

The officers are: Oakleigh Thorne, President; 
Heman Dowd, W. H. Chesebrough, G. M. 
Wynkoop, Vice-Presidents; S. D. Scudder, 
Treasurer; F. L. Hilton, Secretary; F. C. Prest, 
Asst. Secretary; Carleton Bunce, Ass’t Secre- 
tary; F. W. Black, Auditor; J. R. Burnet, 
Attorney and Trust Officer. 

The capital and surplus is $5,000,000. 

The official statement of December 31, 1902 
shows deposits of $10.820,593 and the total re- 
sources 15,827,264. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to *1 
New York Clearing House for the weeks ending Mar. 15, 1902, and Mar. 14, 1903, respectively; ‘o 
gether with a computation of the proportionate increase or decrease of deposits for the year: 








Banks. 


Loans. 


| 1902 


Loans. 
1903 





Bank of N. Y.,N.B.A... 


Manhattan Co 


National City 
Chemical National 


Mechanics & Traders’.... | 


Greenwich 
Leather Mfrs.’ Nat 


Seventh Nationai ............| 


Chatham National........ 
eee 


Nat. Bank of N. A 
Hanover National 
Irving National 

National Citizens’ 


Imp. & Traders’ Nat 
National Park 


First National 
N. Y. Nat. Exch 
Bowery 


German-American 
Chase National 
Fifth Avenue 
German Exchange 


Garfield National 
Fifth National 
Bank of Metropolis 
West Side Bank 
Seaboard National 


First National, Brooklyn... 


Liberty National 


N. Y. Produce Exchange... 


New Amsterdam Nat 
Astor National 
Western National 


Totals 


} 


1 3,709,200 


15,347,000 | 


| 


21,246,400 | 


4,908,000 


| 120,358,300 | 
24,692,300 | 
5,07 3.300 | 


8,925,800 


1,545,600 | 


2,903,000 
4,521,100 


30,028,000 


73,461,700 | 
7.476, 100 
15,142,500 | 


3,024,300 


6,469,500 


3,676,900 | 
22,949,000 | 


1,982,000 


6,062,500 | 
2,314,900 | 
17,055,900 | 
49,735,200 | 
4,355,000 | 
6,065,800 | 
2,667,200 | 


895,300 | 


5,947,800 | 





24,416,000 | 
55,052,000 | 


1,211,700 


23,955-700 | 
11,341,000 | 


9,468,000 
83,530,000 


3,327,500 
2,622,000 
9,511,100 
2,356,800 
3,141,300 
11,370,800 
7,482,100 
2,264,100 
7,599,200 
2,777,000 
1 3.469,000 
4,112,000 
7,401,400 
4,239,200 
7,570,800 
| 4,119,000 
| 40,979,500 





5,040,200 | 
2,91 3,00C | 
35742, 100 | 


|$ 19,576,000 |$ 17,036,000 $ 
20,565,000 | 


20,608,000 | 
12,351,700 
13,449,000 
20,579,500 
4,734,000 
29,626,700 
24,695,000 | 
5.256.100 | 
7,871,300 
2,691,600 | 
3:777,000 | 
2,054,000 | 
4,845,000 | 
6,929,200 
29,084,000 
72,089,200 
6,987,40c 
12,863,800 
3.108,000 
5,818,900 
2,175,600 
16,378,000 
48,191,100 
5,895,000 
6,303,300 
2,695.8c0 
6,626,500 
5,518,700 
24,825,000 
2,219,800 | 
23,234,000 
54,995,000 | 
1,182,000 | 
19,324,900 
9.694.000 | 
9,696,000 
79,360,500 | 
5,724,900 | 
2,579,000 | 
4,024,800 | 
3,561,700 | 
39,502,800 | 
9,134,900 | 
2,553,700 | 
3.161, 100 | 
10,006,900 | 
7,344,400 | 
2,472,400 | 
7,951,400 
3,249,000 
13,500,000 | 
,217,000 
9,814,200 
4,331,400 
6,843,200 
4,640,000 
55,117,000 





Deposits. 
1902 
2¢,1 32,000 
23,095,000 


16,080,400 | 
15,475,000 | 
24,198,600 | 
4,646,000 | 


135,133,200 
25,276, 300 


5,392,300 


7,036,400 | 


1,829,600 


3,296,000 | 
791,800 | 


4.578, 500 
5,745,100 
23,546,000 


63,553,400 | 
6,572,700 | 
16,085,600 | 
3.731,700 | 
6,090,400 | 
2,662,200 | 


16,282,800 


56,773,200 | 


4,593,000 


6,050,000 | 
3,203,400 | 


7,120,400 


4,109,700 | 
28,038,000 | 
1,950,000 | 
22,563,000 | 


69,5 13,000 
1,358,300 


26,607,300 | 


14,001 ,000 
10,444,000 


80,819,200 | 
4,943,500 
3,177,000 | 


4,587,200 


3.161,500 | 


51,429,300 
10,636,900 


3,211,000 | 
4,689,100 | 


12,716,100 
7,852,000 


2,460,000 | 
8,676,300 | 
3.185,000 | 


15,919,000 


4.507,000 | 
7,404,600 | 
4,045,100 | 


8,669,000 
4,082,000 
48,279,600 





'$917.693,100 











$924,500.400 


$982,00 5,700 


| tDeposits. |Per Cen: 
Inc. D 


1903 





$ 15,369,000 | 
23,142,000 

13,997,400 | 
13,27 3,000 
22,961,700 
4,494,000 
114,268,700 
23,901,600 
5,530,600 
5+535.700 
3.427.800 
3,7 50,000 
1,421,500 
4,746,500 
6,298,000 
21,200,000 
59,087,800 
5,749,500 
13,090,900 
3,744,800 
5:754,800 





> 


2,590,700| .... 


12,889,400 
56,555,800 
4,97 3,000 
6,709,100 
3,127,000 
6,876,200 
6,498,200 
29,505,000 
1,993,400 
20,595,000 
64,944,000 
1,296,800 
20,96 3,300 
11,506,000 
10,571,000 | 
67,093,100 
5,877,700 
2,97 5,000 
4,926,400 
3,485,900 
46,678,200 
10,05 5.500 | 


5,036,300 
10,575,500 


3,393,800, .... 


7.357.800 | 


2,672,000 
9,121,700 | 
3.539,000 | 
16,01 1,000 | 
4,344,000 | 
8,393,900 | 
4,223,400 | 
7,366,600 | 
4,640,000 | 

56.056,000 

——— 





\$916.162,000 a 





t United States Deposits included, $40,185,400 
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